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DEALING WITH DEFENSE COUNSEL – MECHANISMS TO IMPROVE THAT
IMPORTANT RELATIONSHIP
One of the most important aspects of the relationship between the insurance carrier and
defense counsel originates in understanding the needs and requirements of the carrier as well
as the ethical obligations of defense counsel. These needs and expectations can be best
characterized by the overall need to be well informed of the status of the litigation, prompt
evaluations and an overall and continuous need to avoid surprises. Carriers generally expect
that law firms work with them and their insureds to achieve the best result for the insured in a
cost effective manner consistent with ethical obligations that the firms have to their clients. The
carrier expects that their litigation guidelines will formulate the basis for a successful
relationship between counsel, the insureds and the carrier. These spell out the expectations for
an aggressive defense which is cost effective while ensuring a continuous communication flow
with counsel. They typically further spell out the need for continuous evaluations based upon
an application of the facts to the various applicable statutes, common law and legal trends.
These continuous evaluations should ultimately focus upon strategies designed to lead to
effective resolutions.
The carriers expect that the case evaluation will begins with the initial case evaluation
process which starts prior to discovery and includes a review of the first notices received, the
review and drafting of pleadings and an assessment of potential opportunities to transfer risks
to other parties. It also will include some degree of factual investigation and an analysis of
potential liabilities and damages. Ideally, the initial evaluation will include the initial thoughts
on a resolution strategy.
“Cost Effective” handling of litigation is clearly the ultimate desire of the carrier and the
insured. The use of various mechanisms to achieve cost effective resolutions is a must for
carriers which include an evaluation of case staffing, attorney attendance at various events, the
utilization of paralegal services, personnel changes, research and special attention to ensuring
that efforts are not duplicated. Additionally, the utilization of pre-approved vendors for court
reporting or e-discovery and reasonable use of experts is important. Carriers will also typically
want to pre-approve certain legal expenses including legal research and motion practice
especially when they have the duty to defend.

“Communication Flow” is also keenly important and should be continuous throughout the
case so that parties are informed of any substantive changes in case evaluation or status. All
parties to the relationship must truly listen to their business partners and understand changing
situations and expectations. Sharing knowledge with each other will serve to enhance the
overall relationship and avoid any unnecessary difficulties. Typically, guidelines may call for and
carriers expect event type reporting or periodic reporting on a regular basis. In order to ensure
a smooth relationship counsel should combine these types of reporting to ensure that the carrier
and insured is aware of any substantive developments that impact upon case strategy, liability
evaluation or damages. The minimization of unnecessary surprises should consistently be a goal
to support the best relationship and results. The development of a robust and open
communication flow is instrumental in the development of a successful relationship amongst
the parties. If any aspect of these expectations is misunderstood it could lead to critical issues
impacting upon the successful defense and resolution of the case. Any issues involving conflicts
must also be discussed promptly.
The overall spirit of collaboration is necessary for a continued successful relationship
amongst the parties and the broker and/or insurance agent can be an integral part to ensuring
that the overall case runs smoothly. Brokers possess intricate knowledge of the needs of their
client, the insured as well as the needs of the carriers and defense counsel. This can serve as an
invaluable tool in creating and maintaining an overall collaborative relationship amongst the
parties. These efforts assist in servicing the ultimate beneficiary of the legal services and the
insurance contract, the insured. As the broker typically has had a business relationship with the
insured pre-claim they have an understanding of who at the Insured will be most useful in
providing needed information to the parties and would be the appropriate initial point of
contact. Throughout the process they can also act as a medium to ensure that communication
is flowing smoothly and the expectations amongst the parties are clear and concise. Any
disagreements amongst the parties may be ripe for involvement of the insurance broker who
can assist in managing the expectations of the parties. The management of information also
assists in the communication and understanding of any coverage issues that are initially
apparent or become evident during the case. This resource provides parties with significant
insight on the management of relationships especially at critical stages including mediation and
the resolution process. Brokers can also be important in identifying other sources of recovery
through their intricate knowledge of insurance coverages available. Regular feedback and
communication remain a must to the successful relationships between the insured, the insurer,
the broker and defense counsel.

Duty to Defend versus Duty to Indemnify is an important distinction for both the carrier
and defense counsel. It is important to fully understand the specific provisions of your policy
when it comes to the appointment of defense counsel. Many policies provide that the insurer
has the right and duty to defend, and do not require the consent of the insured. A reservation
of rights does not automatically give the insured the right to select counsel. Each State varies
slightly on the issue, but most provide that the insured can simply associate in counsel for any
uncovered claims.

The ‘Panel’ Concept typically refer to panels which are formulated in order to provide
quality defense counsel to insureds while allowing insurers to manage costs and expectations.
Be wary of requests to go off panel since both the quality of representation and the ability to
predict costs generally will be compromised.
Understanding who controls the defense is important. The insurer generally calls the
shots, but be aware of placing defense counsel in a conflict. Defense counsel must not be
involved in coverage issues, and cannot be placed in a position of choosing his master. Defense
counsel’s role is to defend against the allegations in the case.
The following are certain steps in handling the case successfully:
Initial intake – Check for Conflicts. It is critical to thoroughly check for conflicts at the
inception of an assignment.
Analysis – Analysis starts at beginning and continues throughout the life of the case.
Experts – Decide at the inception whether and what kind of experts will be required to
evaluate both the liability and damages.
Strategy – Establish the resolution strategy early in the case, and work toward the goal of
closing the file. In this context, winning the case is not the goal – efficiently closing the file is.
Valuation – Realistically value the case from both a damages and defense costs
perspective.
Litigation Management Guidelines are a set of guidelines to help defense counsel
representing insureds to achieve the best result for the insureds. The purpose of the Guidelines
is to achieve optimal results in an efficient and cost-conscience manner consistent with ethical
obligations. It is the carriers’ belief that the guidelines are the foundation of a successful
relationship between retained counsel, our insureds and the carrier. Active communication and
collaborative decision-making are essential to the efficient and results oriented approach to
resolving claims
Commonalities in Most Guidelines:
The guidelines often have a common framework for defense counsel to follow:
Case Development – encourages defense counsel to work with the carrier and the insured
to develop an effective and strategic defense in a timely manner
Staffing – this sets the requirements and restrictions for the number of employees
working on this matter
Reporting requirements – the carrier and insured require regular reporting to make sure
that reserves and strategy are appropriate for the stage of litigation/case development
Billing – each carrier will have its own billing requirements in order to make sure that
invoices are timely paid and processed
File review – carriers reserve the right to conduct file audits and ensure that the billing
guidelines have been complied with

Practical Application on Mastering the Guidelines:
Staffing - It behooves defense counsel to pay close attention to the staffing requirements
and allowances of the guidelines. Many carriers watch closely the staff working on a particular
matter such that if defense counsel fails to request authority for additional staff or that an
associate or paralegal attend depositions or hearings, the carrier will deduct the time incurred
by such individuals. In addition, carriers will watch closely who does what particular work and
thus matters should be delegated to those with the lowest billing rate and appropriate
experience for the specific task
Billing – Some tips for effective billing practices are as follows. Defense counsel and the
carrier must agree on billing rates prior to retention and the billing rates cannot be increased
during the course of representation. Carriers will pay expenses but often require back up
documentation for expenses over a certain amount, e.g. $25. Defense counsel must also seek
approval and authorization from the carrier before incurring travel time and expenses. All
expenses must be reasonable and necessary to the defense of the insured and the carrier will
review them carefully before reimbursing. Carriers will often not pay any expenses that they
believe constitute overhead – e.g. opening or closing files, clerical work such as filing or
organizing, telephone and fax charges, making travel arrangements, training of support staff etc.
With regard to legal research carriers usually require that defense counsel seek approval before
incurring legal research time and expenses
Reporting – As everyone knows carriers require regular reporting – usually an initial report
and budget within the first 30-60 days and then quarterly reporting thereafter. The initial report
should contain the following:






Summary of the allegations in the complaint, facts, summary of information
developed during the preliminary investigation and preliminary evaluation of
liability and damages
Litigation plan – describing significant activities, discovery activities, and estimate
of fees and expenses
Discussion of the potential for early disposition of the case
Discussion of the potential success of dispositive motions prior to or after the
commencement of discovery
Estimate of probable trial date

Carriers also require reports coming up to trial and mediation, typically requesting such
reports at least 30-45 days in advance so they can ensure that they are adequately prepared
financially and they can provide information to business partners internally. It is imperative that
the carriers receive these reports, especially those advising of potential exposure or requesting
settlement authority as soon as possible before the trial date or mediation as adjusters often
have to run certain requests “up the chain” and it can take time to obtain authorization. Carriers
also often require reports summarizing important court hearings, depositions, expert reports

etc. It often depends on the adjuster how frequently or in what format reports should be made.
Often the adjuster prefers reports in email or Word format so that the information can be cut
and pasted into file notes. Defense counsel should also provide copies of all significant
pleadings, expert reports, hearing transcripts and deposition transcripts
The main purpose behind the guidelines is to avoid giving the carrier any surprises with
regard to potential exposure and to make sure that the carrier, defense counsel and insured are
on the same page with regard to strategy and the direction of the defense as well as being aware
of budgeting needs.
Budgeting Process:
It is important for carriers to obtain a budget early on in the handling of a matter – carriers
are aware that creating a budget is an inexact science but it aids the carrier in setting reserves
and projections for the case. Each budget should address the following:









Legal tasks counsel will initiate
Legal tasks that opponents are anticipated to initiate
Legal tasks that the court might initiate
Legal tasks relating to case management, reporting etc
Legal tasks that carry over from prior timeframes
Expenses
Experts and their anticipate budgets
The budget should be updated on a regular basis, with the frequency depending
on the complexity of the matter and scope of the current budget. When the
strategy being applied to a case changes the budget should be updated
accordingly.

The differences in budget often depend on the preferences of the individual adjuster and
the carrier’s own preferences. The level of detail required for budget should be established by
the adjuster at the initial planning stages and are dependent on the dynamics of each case.
Some adjusters request more detailed budgeting for early phases of the litigation and a more
general idea for those phases in the future that may never come to pass. The frequency of the
billing should also be established at the outset of the case
The ABA sets forth a Litigation Code guidelines, which enable the client and counsel to
plan and maintain an efficient and effective litigation; facilitate effective communication of the
tasks and costs of litigation and any variations from the expect or norm; and allows each client
and law firm with a means to individually understand and compare the costs of litigation for
greater efficiency. The ABA code is grouped around 5 basic tasks:



Case Assessment Development and Administration
Pre-trial pleadings and motions





Discovery
Trial Preparation and Trial
Appeal

By incorporating these basic tasks into their budget, defense counsel can create an
effective and useful budget for all parties involved in the litigation.
Avoiding Bad Faith Allegations:
The concept of “bad faith” must be understood by both the claims handler and the
defense counsel from the outset. Typically, most courts and the insurers generally take the
position that, in the absence of a conflict of interest or coverage issues that directly impact
on the defense, that the policy provisions as to an insurer’s duty and right to defend gives the
insurer the right to control the defense of the claim. But, whether there are or are not
coverage issues, does the insured have a right to question the insurer’s control of the defense
and does defense counsel have a role in this process?
Critical to avoiding bad faith, is a clear understanding by the claims handler and the
defense counsel as to what the laws are in the jurisdiction that the claim is pending
in. Usually, the law in most states recognizes that both the policyholder and the insurer are
clients of the defense counsel. There are exceptions to the general rule such as when the
insured is entitled to independent counsel. In those situations, when independent counsel
is retained, while the carrier may have to pay for the defense, that insurer cannot direct the
defense and the counsel cannot represent the carrier.
Clear Understanding of Duties
This is a particularly troublesome area for defense counsel and insurers who have a
longstanding working as to “where” and “to whom” “true” duties of loyalty lie. Whether or not
independent counsel is retained, both the insurer and defense counsel must never lose sight
that the defense counsel owes the policyholder the duty of undivided loyalty. Defense counsel
must ensure that when coverage issues are present, that they do not provide information to
assist the insurer in defeating coverage. This includes the prohibition of defense counsel to
avoid protecting the insurer over the insured such as providing information as to when the
insured really learned about the claim (that could be used to defeat a timely notice tender),
fraud (in the procurement of the policy or in connection with the underlying issue being
litigated) and a lack of cooperation by the insured.
Client’s Interests Should Control
Don’t get caught in the trap. Even in situations where an insurer has reserved the policy
limits or deposited the policy limits in court in a catastrophic case, an insurer has the obligation
to fully defend and fund a vigorous defense of the case. Insurers can be liable for any damages
resulting from a failure to provide an “adequate” defense – which evaluation is highly subjective

(and costly). Since an insurer’s claim notes will surely be “Exhibit A” in evaluating this issue, all
investigations should be conducted in a timely and reasonable fashion and evidence an open
mind in evaluating the claim. Additionally, defense counsel should communicate with their
client on all substantive communications with the carrier, including liability and damages
analysis.
Conflicts
Common conflicts of interests between the insurer and insured raise problems for the
defense counsel. Situations that involve a conflict can include: partial defense of covered
claims, providing a defense under a reservation of rights and defense of multiple
insureds. However, not all coverage issues create conflicts. In some situations, the insurer can
consider foregoing a potential coverage issue to gain control of the defense.
It’s All About Partnering:
In the digital age, expectations from clients and insurers are changing the nature of and
the dynamics of their interactions with defense counsel. Developing, maintaining and
enhancing a good attorney-client relationship is challenging but there are some time honored
tips that create a successful partnership.
Drive Relationships
Communication is key! A good attorney client relationship reflects well on the insurer as
after all, the insurer’s approval (and at times, the initial selection) of defense counsel is what
started the relationship in the first place. Defense counsel must learn to listen well to their
clients, understand their needs and what their ultimate goals are in a case. Sharing the carrier’s
perspective with the insured can enhance an attorney client relationship, avoiding pitfalls and
misunderstandings between the two. This is a delicate balance but when done effectively, can
avoid surprises on the courthouse steps.
Update Expectations
Cases can change in a moment. A former supportive witness leaves the employ of the
defendant and becomes disgruntled, a case is decided by a higher court which provides or
defeats the basis for a summary judgment motion in the pending action or something that the
client advised defense counsel was “true”, turns out not to be. These types of issues can lead
to a vastly different liability and/or damages analysis than was initially prepared in the outset of
the case. Updates to the client and the insurer in these types of situations are critical because
failure to do so, creates mistrust and lack of confidence in defense counsel and can lead to a
failure by the insurance carrier to timely and properly reserve a claim.
Regular Feedback

How, when, what and why to communicate is a skill that must not be lost on both defense
counsel and carriers, even in situations when they believe they are overworked and
understaffed. Social skills, including being “nice” go a long way in creating an environment of
trust and respect which enhances regular feedback between the client, carriers and defense
counsel. Maintaining an effective attorney-client relationship demands constant attention
from all those involved.
Train Each Other
Many counsel don’t have a natural knack for business development but by making client
relations a key focus of their workday, it can be the critical step that fosters good working
relations with the carrier and the insured. Simply stated, this is what separates attorneys who
effectively do this (and as a result, grow their business) from others that don’t. Regular and
timely communication leads to a healthy environment which enhances and allows for the
training of the carriers, attorneys, their clients and everyone who is part of the team to be better
facilitators, problem solvers, and ultimately, the “go-to” and top notch professionals in their
field.

