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Elements of a Civil RICO Action – conduct of an enterprise (10 Minutes)

The RICO Act (“RICO”) was originally enacted in 1970 as a powerful tool to criminal
prosecutors to fight organized crime. Since then, the statute has evolved into a much broader
remedy to address private civil wrongs. RICO can be an effective weapon for companies facing
fraudulent insurance claims and resulting litigation.
To state a claim, a plaintiff must allege four elements: 1) conduct 2) of an enterprise 3)
through a pattern 4) of racketeering activity 5) resulting in injury. Conspiracy can also be
alleged under RICO.
To utilize civil RICO, a potential civil defendant must be engaged in an “enterprise” that
has an intent to harm another. This requires one or more individuals to be acting in concert with
each other, or one or more of the individuals acting in combination with some form of a business
entity. The civil defendants must be engaged in a pattern of committing at least two acts of
“racketeering activity.” “Racketeering activity” consists of specifically enumerated criminal acts
which include mail fraud and wire fraud. The racketeering activities of the criminal enterprise
must have injured the party filing the civil RICO complaint.
II.

Use of Civil RICO Actions Defensively to Prevent Enforcement of Foreign
Judgments-the Chevron suit (10 Minutes)

RICO has recently been used by Chevron defensively to prevent the enforcement of a
foreign judgment.
In 2011, an Ecuadorian court entered an $18.2 billion judgment (reduced on appeal to 9.5
billion) against Chevron in an action brought by 47 individuals referred to as the Lago Agrio
Plaintiffs. (LAPs). In February 2011, Chevron filed an action in the U.S. District Court for the
Southern District of New York against the LAPs, their lead US attorney, Steven Donzinger, his
firm and others involved in the Argio litigation. (11-cv-0691) (Rec. Doc. 1, Amended Complaint,
Rec. Doc. 283) Chevron claimed that the judgment was the product of fraud and that acts
associated with its procurement were significant parts of a pattern of racketeering activity in

violation of RICO. The pattern included extortion, wire fraud, money laundering and obstruction
of justice.
The RICO and fraud claims rested on the allegations that Donzinger and other
substantially executed, funded, and directed a scheme to extort and defraud Chevron, which
included fabricating evidence, corrupting and intimidating the Ecuadorian judiciary to obtain a
tainted judgment, influencing U.S. public officials with false representations to cause them to
investigate Chevron, making false statements to US Courts, and intimidating and tampering with
witnesses in U.S. proceedings to cover up their improper activities. Motions to Dismiss were
filed and denied by the Court. Chevron also did not seek damages. Chevron only sought to
prevent the enforcement of the Ecuadorian judgment.
On March 4, 2014, the trial court ruled in favor of Chevron finding that RICO had been
violated. One of the finding that the court stressed was that a U.S. lawyer had authorized a plan
that allegedly promised $500,000 from a potential judgment as a kickback to an Ecuadorian trial
judge. The Court found that equitable relief was available under RICO and prevented the
enforcement of the judgment. The Court also created an equitable trust for Chevron’s benefit on
Donziger’s fees and other assets. The defendants, including Donziger, were prohibited from
profiting from the judgment in any way.

III.

Affirmative Use of Civil RICO Actions to Combat Insurance Fraud (5 Minutes)

RICO has also been used affirmatively in civil actions as means to allow recovery in
fraudulent lawsuits.
In December of 2005, CSX Transportation, a freight railroad company, filed a complaint
in federal court in the Northern District of West Virginia (5:05-cv-00202) (Rec. Doc. 1) naming
as defendants Robert Pierce and his law firm. Other members of the firm, including Louis
Raimond and others employed by the firm, including an investigator and a medical expert,
radiologist Ray Harron, were also named as defendants. In its amended complaints (Rec. Doc.
208, 278, 284, 841, 853), CSX alleged that the law firm “embarked upon a calculated and
deliberate strategy to participate in and to conduct the affairs of the Pierce firm through a pattern
and practice of unlawful conduct, including bribery, fraud, conspiracy and racketeering” by
“orchestrating a scheme to inundate CSX and other entities with thousands of asbestos cases
without regard to their merit.” In order to perpetrate this alleged scheme, CSX contended that
the lawyer defendants gained access to potential clients through unlawful means, and retained
clients and procured medical diagnoses for them through intentionally unreliable mass
screenings. CSX also contended that the lawyer defendants prosecuted client claims using
dishonest, fraudulent tactics, fabricated and prosecuted asbestosis claims with no basis in fact
and did so using mass lawsuits in overburdened courts in an effort to deprive CSX of access to
meaningful discovery which in turn concealed the fraudulent claims and leveraged higher
settlements based on the threat of mass trials. (See Second Amended Petition, Par. 139-158).
During the course of this case, several attempts were made by the lawyer defendants to
dismiss the claims on varying grounds. In an unpublished opinion by the U.S. Fourth Circuit
Court of Appeal, 09-2135, (12/30/10) (Rec. Doc. 818), the Fourth Circuit allowed the claims to
proceed to trial. In December of 2012, the jury ruled in favor of CSX finding that the defendants
had promulgated fraudulent asbestos lawsuits against CSX awarding $429,240. In September of

2013, the trial judge (Stamp), tripled the original award for damages to approximately $1.3
million. The trail court has not yet determined if defendants will be required to pay some or all
of the $10 million CSX spent on legal fees and costs. This matter is currently on appeal.
Insurance carriers have successfully used civil RICO actions to recover monies paid on
claims before the discovery of the fraudulent activities. When insurance companies file
affirmative civil RICO actions, their claim handling practices and investigation of the
participants’ actions will come under strict scrutiny.
IV.

Legal and Factual Support for a Civil RICO Action – Investigation (15 Minutes)

Insurance companies can obtain the necessary factual support for civil RICO actions
through routine claim handling practices and the discovery process in related litigation. Care
should be taken when suspected fraudulent activities are investigated and documented in
individual claim files. Defendants in civil RICO actions have used claim file entries as the basis
to file counter claims against insurance carriers. Civil RICO defendants have also used claim file
documentation as a basis to dismiss some or all of the allegations against them.
V.

Legal Challenges to Civil RICO Actions (15 Minutes)

Civil RICO defendants typically file motions to dismiss the RICO allegations brought
against them. Such motions can be based upon the expiration of the applicable four year statute
of limitations. However, the most common basis for a motion to dismiss is the failure of the
civil RICO complaint to adequately set forth facts necessary to establish the elements of a cause
of action under RICO. Civil RICO defendants also employ the doctrine of “reverse preemption”
to claim that federal courts are prohibited from hearing civil RICO actions predicated upon
insurance claims submitted under state insurance statutes.

