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Excess Carrier: Friend or Foe?
I.

Who does what?

Throughout this presentation, attendees will hear the terms primary and excess
countless times. A clear understanding of the difference between the two types of policies –
both in name and in function – is key to understanding their relationships and the potential
pitfalls in claims that trigger these policies.
Primary Insurance is the insurance that we all know and love. It is a policy written to
insure against specific risks, such as property damage, premises liability, or motor vehicle
liability. The policy is specifically tailored and premiums priced to cover explicit risks.
When an insured is engaged in activity that creates a risk for judgment above its primary
policy limits, the insured generally has two choices: 1. Foot the bill themselves for any amount
of a claim above their primary coverage; 2. Obtain an excess policy.
An excess policy is one that is confined only to covering the risks that the primary policy
covers. In other words, excess insurance does not expand the scope of the primary policy’s
coverage, it instead raises the policy limits. Some may think of excess insurance as akin to an
umbrella policy, and in some ways they are similar. However, most umbrella policies expand the
scope of underlying insurance.
II.

Reasons for denying excess coverage
A. Notice

Most, if not all, excess policies have a provision that requires their insured and/or
primary carrier to notify them immediately when a claim that has the potential to eclipse the
primary limits. The manner of notice, timing for notice, and other requirements is governed by
the excess policy. However, in many states, failing to give notice is not necessarily a reason for
the excess carrier to deny coverage.
As Pennsylvania put it in 1977,
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“The function of the notice requirements is simply to prevent the insurer from being
prejudiced, not to provide a technical escape‐hatch by which to deny coverage in the absence of
prejudice nor to evade the fundamental protective purpose of the insurance contract to assure
the insured and the general public that liability claims will be paid up to the policy limits for
which premiums were collected. Therefore, unless the insurer is actually prejudiced by the
insured's failure to give notice immediately, the insurer cannot defeat its liability under the
policy because of the non‐prejudicial failure of its insured to give immediate notice of an
accident or claim as stipulated by a policy provision." Brakeman v. Potomac Ins. Co., 371 A.2d
193, 197 (Pa. 1977)
This does not suggest that failing to provide notice doesn’t permit an insurer to deny
coverage based on that fact. However, the insurer must show that by not being notified it
suffered some sort of prejudice or harm as a result.
B. Damages not covered
Just like a primary insurer, an excess carrier need not indemnify its insured for claims
and damages that are outside the scope of the policy.
III.

The General Duties of Insurers

Insurers have two general duties regardless of whether they are an excess carrier or
primary: the duty to indemnify and the duty to defend. The duty to indemnify arises in those
situations where the insurers must pay damages as a result of a claim. The duty to defend arises
as soon as a complaint is filed in which a claim may be payable if the facts alleged are true. The
duty to defend is much broader than the duty to indemnify as the duty to defend deals with
possible claims, while the duty to indemnify deals with the application of the policy after
damages are assessed.
A. The Duty to Defend
Whether a duty to defend is triggered is governed by the comparison of the Complaint
to the insurance policy. “The question of whether a claim against an insured is potentially
covered is answered by comparing the four corners of the insurance contract to the four corners
of the complaint.” Am. & Foreign Ins. Co. v. Jerry's Sport Ctr., Inc., 606 Pa. 584, 609, 2 A.3d 526,
541 (2010). So, even if there is a slight possibility that a claim could trigger coverage, the insurer
has a duty to provide a defense to its insured, regardless of the likelihoods of the defense. New
Jersey noted that “whether the claim is groundless, false, or fraudulent is irrelevant to the duty
to defend.” Gen. Acc. Ins. Co. v. N.Y. Marine & Gen. Ins. Co., 320 N.J. Super. 546, 554 (App. Div.
1999).
However, in some jurisdictions, the duty to defend can be limited by the insurance
policy. “The duty to defend is not a product of statute or of common law. It is solely a
contractual undertaking of the insurer and it can be as limited or as broad as the insurer sees fit
to provide through its policy.” Hartford Acci. & Indem. Co. v. Aetna Life & Cas. Ins. Co., 98 N.J.
18, 22 (1984).
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B. Additional Duties in a Primary/ Excess Relationship
The primary and excess insurer both want the same thing: to fairly address, litigate and
settle a claim while minimizing exposure. However, in practice the primary carrier and excess
carrier may be at odds. The excess carrier oftentimes pushes the primary carrier to settle within
the primary limits. The primary carrier oftentimes picks up the tab for the defense of the claim
in addition to the damages. So, while settling a claim within the primary limits may be possible
later on down the line, the primary carrier may have expended considerable amounts in defense
costs by that time.
In a situation where excess coverage may be triggered, the primary carrier must adopt a
duty of care to the excess carrier. “Fairness and policy require the imposition of a duty of good
faith on the primary carrier.” United States Fire Ins. Co. v. Am. Nat'l Fire Ins. Co., 53 Pa. D. &
C.4th 474, 486 (C.P. 2001). This is because the primary carrier is:
1. In a position of knowledge about the claim
2. The excess carrier’s premiums are dependent on the primary carrier acting in good
faith to settle claims within the primary policy limits
3. When the primary acts in good faith, it keeps premiums lower as excess will not be
triggered as often.
If a primary fails to act in good faith to settle a claim within the primary policy limits, the
excess carrier can bring an action against them for the breach of that duty. However, “under the
direct duty theory, any duty owed by … [the] primary insurer to … an excess insurer cannot
exceed the duty owed by [the primary insurer] to its own insured.” Forest Ins. v. Am. Motorists
Ins. Co., 89 Civ. 4326 (BN) (S.D.N.Y. Mar. 21, 1994).
When it comes to an alleged breach of the duty to settle a claim, an insurer has a duty
to settle a claim within the policy limits when the damages are clearly outside the policy limits.
For example, in McNally v. Nationwide Ins. Co., 815 F.2d 254, 259 (3d Cir. 1987), an
insurance company failed to settle for its policy limits of $100,000 and led to a $3.15 million
judgment against their clients. The Court found that the insurer acted in bad faith in not settling
the claim for the policy limits and upheld a judgment against the insurer in excess of $3 million.
Note, that this judgment had to be paid by the insurance company directly.
Similarly, in some jurisdictions, “The ability of an excess carrier to recover damages
when the primary carrier unreasonably fails to settle a claim is well established.” Cont'l Cas. Co.
v. Royal Ins. Co., 268 Cal. Rptr. 193, 195 (Ct. App. 1990). The theory is based in equitable
subrogation – the idea that the excess insurer stands in the shoes of the insured. So, when a
primary has an opportunity to settle a claim within its policy limits and unreasonably fails to do
so, the excess carrier may be able to sue for damages.
C. Who pays for Defense costs?
As with most other parts of the primary‐excess relationship, this is governed by the
policy language. However, absent the excess policy’s explicit denial of a duty to provide defense
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costs, many courts will not read a provision into the policy. Generally, this is governed by the
excess policy itself. Some policies place the entire burden of defending an action on the primary
insurer while other will pay for some share of defense costs.
IV.

Borderline Cases

Relationship problems arise when the claim is on the borderline of coverages. As an
example, a claim valued between $900,000 to $1.1 million when there is $1 million primary
coverage can cause strife between primary and excess. In those cases, the relationship between
the primary and excess becomes more complicated – not because the law changes but because
the interests do. The excess carrier does not want to pay unless it has to, so it will pressure the
primary to settle the claim within its limits.
As noted above, the primary carrier has a duty of good faith to the excess carrier. So, if a
settlement offer is equal to or less than the primary policy limits, the primary carrier has to
seriously consider whether to settle for such an amount. The unreasonable failure to do so can
result in liability for the primary.
V.

Avoiding Liability

Notice early. One of the biggest issues in primary and excess relationships is a lack of
notice. Even if the excess carrier would be bound to pay anyway, it’s a headache you don’t need.
Further, failure to notice may lead to a denial.
Communicate. Ensure you have open lines of communication with the excess carrier.
The lawyers you hire should provide regular reports to you and your excess carrier. If you need
additional information, ask for it.
Evaluate settlements fairly. If an offer comes in within your limits and you are going to
reject it, be sure you document the reasons why. Is this a claim with questionable liability? Is the
settlement offer ridiculous? Is it contingent on a condition that can’t be met?
Remember your duties. Many of the problems that arise in a primary‐excess carrier
relationship occur because claims agents fail to remember that they have a duty to both their
insured and the excess carrier.
VI.

Conclusion

Most of the time, the relationship between primary and excess carrier is without
problems. However, when an excess policy is involved, the dynamic will change, especially in
situations where a claim value bridges the limits of the primary and excess policies.
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