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DEPOSITIONS

 

INTRODUCTION

The deposition is customarily viewed as the centerpiece of the case. This is where we look to make most of the decisions about our percentages of liability and damages exposure. The Examination Before Trial, as it is otherwise known, is controlled by CPLR 3102, 3107.

 

I SURROUNDING PRACTICE

 

A COURT ORDERED EBT DATES

 

Ordinarily, we conduct only court ordered depositions on a date set by the PC order. The date selected should be one posted as available on the calendar. The use of these will prevent us from having too many EBT's on in the same day. No attorney should ever schedule more than one EBT for themselves on any given day. 

 

B. PLACE

 

Where an EBT will be conducted is left to the attorney's discretion as it may be arranged with his adversary. When scheduling an EBT for another lawyer try to know what their preferences are. Be mindful, however, before committing our client, who is being sued, to appearances on plaintiff's turf. 

 

C. PRIORITY

 

We should automatically have priority by service of our Notice with our answer. To what degree we insist on priority is left to the discretion of the attorney in conjunction with the convenience of our client, and tactical considerations where co-defendants and third party actions are concerned. We should generally not bust depositions on this point since the cost and wasted time will usually outweigh tactical advantages. 

 

D DERIVATIVE CLAIMS

 

Loss of service or derivative claims should be carefully considered in connection with proceeding without a deposition on them. Often they are obviously frivolous. However, frequently depositions of such parties will be instructive on issues of damages, liability and pre-existing injury. Often plaintiffs will not produce the wife, husband or derivative plaintiff at the EBT. This fact should be noted on the record and our right to a deposition of the missing party reserved. 

If we intend to insist on the party's production, a letter of demand to be followed by a motion is appropriate. If we do not intend to insist on this, the fact should be included in the EBT report so that Claim can pass judgment on the decision. 

If we are comfortable with proceeding without a deposition on the derivative claim, we should be ready to reverse this position in response to unreasonable demands that plaintiff may make, for instance insisting on a deposition of an owner in a permissive use case, or trying to depose a child passenger as a non-party witness, or other harassing behavior.

Our position is that the husband-wife privilege is waived by plaintiffs bringing the suit but exists for us when our husband/wives are communicating about the accident.

 

E. CO-DEFENDANTS/THIRD PARTY DEFENDANTS

 

We should never defend a case without doing whatever is necessary to obtain the deposition of a co-defendant or third party defendant.

 

F. RULINGS

 

The normal stipulations associated with depositions reserve all objections except for those of form, privilege or palpable irrelevance and are spelled out in the CPLR section noted at this chapter’s outset. Nevertheless, an attorney frequently must decide between reserving an objected to a question for a ruling at time of trial, or seeking a ruling during the deposition. 

As a general rule, if the objection is to an inquiry which the attorney feels goes to a central issue of the case a ruling should be sought at the moment. Central issues are liability, damages and the witness's credibility. The most commonly objected areas of inquiry are prior or subsequent accidents, injuries or lawsuits, a witness's criminal history, summons received as a result of this accident, and a plaintiff's immigration status or general medical history. A ruling should be sought in connection with any such obstruction and the attorney should be familiar with the relevant case law which authorizes such inquiries. This is done in the Courthouse by going to the Judge assigned to the case, his name will be on the PC order or on any Motion papers. Some Courts have judges specially assigned for this task. Outside of the Courthouse a phone call may be placed to the Judges chambers. He should be advised if he is on a speaker phone, of all participants present, the nature of the action, the identity of the witness, the testimony the ruling is sought on and the reasoning behind our position.

 

G. MELTDOWNS AND BLOWOUTS.

 

We should never subject ourselves or our client’s to hostile or abusive behavior, yelling threatening or insulting. In any such situation the attorney should stop the deposition, state his reasons for doing so on the record and walk out. He must immediately apprise the Managing Attorney and make a Motion for the EBT to be concluded before a referee.

 

H. STIPULATIONS

 

Often attorneys take the deposition as an opportunity to make long statements on the record, commenting on the status of the case or some perceived defect in discovery or handling or witness production and attempt to engage their adversary in legal argument or wrangle an agreement or stipulation. 

As a general rule it is a no-win situation to respond to these harangues, although it sometimes pays to start them. An appropriate response is "I am not bound by anything you say, counselor. I do not engage in legal argument at a deposition, your assessment of the facts and law is dead wrong and I will await the resolution of this issue in the appropriate forum."

No oral stipulations advanced by our adversaries should be agreed to except in the most innocuous of circumstances. Under no condition should we agree to the often offered stipulation that we will agree to be precluded from calling our client as a witness if we do not produce him by a certain date. Such a stipulation, if it can be wrangled from plaintiff in regard to derivative parties, however, is often desirable. 

 

I. CRIMINAL EXPOSURE

 

Extreme caution must be taken in determining if our client has criminal exposure and how this possibility should be handled. Occasionally, a criminal prosecution will be underway against our client who has already a criminal attorney who will advise him on whether to take the Fifth amendment at, or decline to participate in an EBT proceeding. The attorney should familiarize himself with the law in this area, which basically can be used to stall proceedings for a period of time, but which can ultimately compel a defendant to take the Fifth and permit a trier of fact to draw every unfavorable and adverse inference from it. Once criminal proceedings have been concluded, the right to take the Fifth is generally extinguished since a party will no longer be subject to incriminating himself by exposing himself to prosecution. 

A more delicate situation occurs when no criminal prosecution has as yet been commenced by an arrest of our client. Occasionally, prosecutors will proceed by way of an IBNA (indicted but not arrested) Grand Jury presentation where evidence is presented to a grand jury for the purpose of determining what changes, if any, a defendant should be arrested on. Sometimes this will be done secretly and there is no way we will know about it, but sometimes a potential criminal defendant will be made aware of the proceeding and be given an opportunity to testify. In such a case, it is unlikely we would reach the deposition stage before the Grand Jury presentation was completed, but this cannot be counted on. In such a circumstance, it would be inadvisable for a potential defendant to testify in a deposition. 

The most common and trickiest situations is where the plaintiff is alleging that our client left the scene of an accident without identifying himself. Leaving the scene of an accident where property damage is caused is a misdemeanor with a one year statute of limitations, where serious physical injury is caused it is a felony with a three year statute; technically a client who admits to fleeing the scene or even being involved in the accident could be subjecting himself to criminal prosecution. 

There are no simple solutions to these situations, but the facts must be carefully developed and the client carefully advised. The managing attorney must be consulted in any case where criminal exposure is a possibility. 

 

II CONDUCTING THE DEPOSITION

 

A. PERJURY

 

During preparation for the depositions, every client must be cautioned and every attorney must be mindful that a deposition is a sworn proceeding taken under oath and that perjury is a Class D felony punishable by up to seven years imprisonment. The clients should also be advised that ethical rules prohibit any attorney from permitting perjury which they know of from standing. The general rule is to worry about the true answer, not the good answer. The attorney must abide by the rule prohibiting letting perjury stand and must consult with the managing attorney in any situation where it is believed that a client had perjured himself. 

 

B. NON-COOPERATIVE CLIENTS

 

It often occurs that clients are slow to cooperate or flat out non-cooperative. This can lead to our answer being struck when they fail to appear for depositions. An investigator should be used to make personal contact when necessary to ensure a client's appearance. This must be approved by the Claim handler. The client should also be sent a 'be mindful letter' which makes his contractual obligation to cooperate as a condition of coverage clear. The fact that a client willfully fails to appear at depositions cannot be hidden from claims, however, it is inappropriate to advise that a client is non-cooperative. 

 

C. WITNESS PREPARATION

 

An entire case can be won or lost by how a witness is prepared for his deposition. The average witness requires at the very least a half hour of preparation. In serious or complex cases, the attorney should consider prepping the witness the day before the depositions where time will not be such a constraint. Witnesses should be prepared separately to avoid accusations of collusion.

The witness should be given a general understanding of what will take place at the deposition. He should be cautioned to keep his answer short, not to guess but not to let the other attorney put words in his mouth. 

The witness should be cautioned that the deposition will be unlike anything he has ever experienced before in that the attorneys will break everything up into micro seconds and, in auto cases, ask four questions about each micro second; 1) A distance question: E.G. Where were you when micro second one began and how far had you traveled until micro section two began? 2) A time question: E.G. How much time elapsed from microsecond one until microsecond two? 3) A action question: E.G. What did you do concerning the operation of your car between micro second one and micro second two? 4) A velocity question: E.G. What was the velocity of your vehicle at microsecond one and then at microsecond two. The witness should be cautioned in detail that people often say a minute when they mean a second. The witness should be spoken too about how far a vehicle travels every MPH (1.5 feet) and how quickly motor vehicle accidents happen and end, usually a matter of a few seconds, but which can cover large distances. 

The witness should be told that it is often easiest to estimate distances in car length, each equal to about 15 feet. The witness should be spoken to about 'field of vision' and peripheral vision concepts and cautioned that the adversary will try to make it seem like they were looking through a tube. E.G. "Did you continue to keep the light under observation until the time of the accident?" "What were you looking at the time of the accident". The witness should be cautioned to make it clear that his testimony about times and distances are only estimates. It is often useful during this discussion to walk the witness thoroughly a hypothetical accident dissimilar to the one he participated in to show him what times and distances are realistically involved in an auto accident. 

At this point, the witness should be walked through his own accident with the attorney emulating the questions he expects the adversary to ask. Any answers which are impossible or improbable should be discussed with the witness in terms of velocity and distances to ensure that his testimony is as truthful and accurate as possible. The witness should be told when and under what circumstances you will object and what he should do in these circumstances. 

The witness should then be probed for any contact he has had since the accident happened with the plaintiff for any photos he knows or has seen, knowledge of any witnesses, whether he himself has or intends a suit, whether he has given any statement or prepared any reports or testified anywhere in any fashion about this case. 

The witness should be prepped in expectation of examination of his MV-104 report or any other party statements. He should be prepared for impeachment on inconsistencies and told what refreshing recollection is all about. He should be cautioned that any criminal convictions may be inquired into. 

 

III BEGINNING QUESTIONING

 

A. FIRST QUESTIONS

 

Before starting the deposition the attorneys record the names and addresses of everyone who will participate including the reporter and interpreter, if any. Anyone who is a party is entitled to sit in as a matter of right, others may be permitted upon the consent of all sides.

Customarily a few introductory remarks are made. The attorney introduces himself and the party he represents. He asks the witness to keep his answers verbal and to wait until he finishes asking the question before answering. (To keep the record clean).The most important introductory remark is when the attorney asks the witness to please only answer questions he understands, and to ask the lawyer to clarify any questions that are not crystal clear to him. The question will be used to impeach a witness at trial if he tries to repudiate an answer by claiming he did not understand the question.

 

B. COACHING VS. COUNSELING

 

Many brawls break out at depositions when one lawyer thinks that the other is feeding answers to his client either overtly or covertly. The most common occurrence is when a lawyer sees his client fumbling over a difficult question and prompts "Only if you know!" or "Only if you remember!" and the client immediately responds "I don’t know" or "I don’t remember". The other lawyer will now customarily take the time to explain to the witness that "All of my questions are to be answered by you only if you know or only if you remember, if you do not, say so immediately, just so this is clear and your lawyer will not need to remind you of the fact." Some lawyers will be more egregious, saying perhaps, "45 mph? You weren’t going that fast were you?" With some lawyers a pen held point up means say yes, a pen held point down means say no. Some lawyers will repeatedly take their clients out of the room and come back in with new or better answers. The fact that a lawyer has consulted with his client should be noted on the record in the first instance. In a broader context, while it should be our position that we are entitled to speak with our client at any time, where to draw the line between judging that your adversary is counseling vs. coaching is a matter of degrees and experience. Where, however, the attorney believes that the lawyer is doing the testifying and not the client the objectionable behavior should be objected to and brought for a ruling. If the conduct is rampant and intolerable, the EBT should be suspended and a referee sought. In addition be alert for instances where husbands who are present testify for the wives, or parents for the children.

 

IV BODY OF QUESTIONING: 1st HALF

 

There are any number of useful deposition checklists which have been published and are available. As a general outline, each deposition should cover the following topics.

 

A. PEDIGREE

 

Age, date of birth, social security number, marital status, previous marriages, number of children, level of education, resides with, length at residence, previous residences, use of any other names or social security number, maiden name, union membership, armed services, residency status. Motor vehicle license status and restrictions, criminal convictions, (with children schools and classes and gym restrictions.) 

Ask the plaintiff’s current weight and weight at the time of the accident. If they are about the same if may be used to rebuff claims of a forced sedentary lifestyle.

The usual purpose of asking pedigree information is to enable a comprehensive background investigation. It may be better to wait until the end of the deposition to ask these questions since the ones about criminal background can cause a ruckus and tick an adversary off to the point where he becomes obstructive. 

 

B. MEDICAL HISTORY

 

The purpose of these questions is to develop information, or enable an investigation to develop information about pre-existing medical conditions or injuries. Our position should be that a plaintiff's overall physical condition and hence entire medical history is brought into issue by their commencement of the suit. 

The attorney should identify the plaintiff's private health insurer, the general or family practitioners the plaintiff would call upon, whether the plaintiff has ever previously been hospitalized, had surgery or been filmed (CT-scan, MRI, x-ray), whether the plaintiff was under the care of the physician at the time of the accident or has ever suffered from diabetes, lightheadedness, dizziness, seizure disorder or fainting spells, whether the plaintiff has ever had a physical for a life insurance or disability policy, whether the plaintiff has ever listed any disability when applying for a driver's license, been excused from military service or selective service registration because of a medical condition, made a workers compensation, social security disability or other disability claim, been involved in any other accidents which necessitated medical treatment, previously injured or received medical treatment for any of the portions of the body complained of now (including psych or dental records). For female plaintiffs the ob/gyn doctor may be discovered, with children, the pediatrician and school records. Vision, corrective lenses, eye doctors and prescriptions may be inquired into.

 

Make sure to note whether the plaintiff has been involved in any other lawsuits as plaintiff or defendant. 

 

C. FACTS

 

In automobile cases, it is customary to proceed in the following order. For auto drivers or passengers, first establish that they were involved in a collision, then ask questions. 

 

1 QUESTIONS ABOUT THEIR VEHICLE

 

Make, model, year, color, number of doors, ownership, purchased new or used, number of miles, maintenance routine and responsibility, normal auto shop, when and where last inspected, mechanical condition of vehicle, any audio device in use at time: phone, radio, tape, CD, CB, tire conditions. 

 

2 QUESTIONS ABOUT DRIVER

 

License, restrictions, familiarity with auto, permissive use, used any drink or drugs within 24 hours, did not take any prescribed medication within 24 hours, relationship to passengers, any fee being paid for driving, years driving, whether license has ever been suspended or revoked. 

 

3. SEAT BELT/AIR BAG QUESTIONS

 

Were they being used, and if not being used, were they available and why were they not being used. Were both lap and shoulder belts being used. Were there air bags and did they deploy.

 

4. ROUTE TO THE ACCIDENT

 

Come from where, going to where, route taken to what point, route that would have been taken had accident not occurred. 

 

5. DESCRIPTION OF AREA IN VICINITY OF ACCIDENT

 

Weather conditions and road surface, time of day and natural lighting, street lights, headlights and artificial illumination. Number of lanes of travel, one way or two way, vehicles parked in vicinity, lane markings, turning lanes, traffic control devices, stop lights, stop signs, turning arrows, speed limits, traffic conditions, vehicles immediately before, behind, around. 

 

6. HAPPENING OF COLLISION

 

Often it is easiest to fix the issue with the questions "Where were you when you first saw the vehicle you ultimately came in contact with" and "Where was the other vehicle the first time you saw it.?" and then come at that point from a comfortable distance, in space or time or often the last time the witness had their vehicle at a full stop. 

It is customary to break the critical seconds around the accident into small fixed segments and ask action, time, distance, velocity, questions about each one, e.g.,

Fix the segment by asking Where were you when you first observed the: traffic control device, other vehicle, brake lights, etc. 

Then ask 1) What did you do with the operation of your vehicle when you made this observation, 

2) How much time elapsed from the time you made this observation until the time you hit the brakes, the horn, turned the wheel, 

3) How much distance did you cover from the time of the observation until you made the action. 

4). What was the speed of your vehicle at the time of the observation, at the time of the action.

Repeat the questions concerning what the other vehicles were doing. Then refix the segment by "Where were you after (the action you took)"And go through the cycle again.

 

The questions should be mindful of the serious Pattern Jury Instructions and Vehicle and Traffic Law sections which obligate a driver to observe what is there to be seen, to maintain a reasonable following distance and control of his vehicle and to use his brakes, steering and horn where possible to avoid a collision. 

Accordingly, it is customary to ask if a witness's vehicle skidded or if the screech of brakes was heard, since the PJI provides that a jury may consider whether a vehicle skidded in assessing whether a driver lost control of a vehicle. It is also customary to ask a witness if they turned their wheel, applied their brakes or used their horn to try and avoid the accident.

You or another attorney may ask if the driver 'lost control' of the vehicle. This is a loaded question which our witness should be prepared for and which should be objected to as calling for a legal conclusion. The PJI provides that a driver who loses control of his vehicle may be found negligent on this fact. The question should be resisted but if it must be answered it is better for our witness to answer that the vehicle went out of control, or could no longer be controlled because of some external force or cause. 

 

 

 

 

 

7. POINT OF IMPACT

 

It is customary to ask if the collision was soft, moderate or hard. Many attorneys have been schooled to resist characterizations of who 'collided' with who and expect and insist that you word the questions as to when the vehicles 'came into contact'. Likewise, attorneys will often balk if you ask their witness how 'fast' they were going and insist on 'what speed was your vehicle traveling at'. 

It is customary to ask if there was one or more that one impact and to try and thread out the issue in multi-vehicle collisions. You should ask what portion of the witness's body came in contact with what portion of the vehicle’s interior. This will sometimes prove to discredit certain injury claims or seat belt claims. You can also ask if anything in the back seats ended up in the front seats, if the seats came off their anchors or if glasses, dentures, hats or toupees were lost, since these facts all are associated with heavy impacts. 

 

8. POST COLLISION

 

The position of the vehicles where they came to rest and their distance from the collision point should be developed as it may enable a reconstruction of the collision supporting our client. 

The damage done to the respective vehicles should also be developed for similar reasons. Question where the vehicle was repaired, who adjusted the damage, whether it was driven from the scene, what it cost to fix, whether photos were taken of the vehicle and whether any paperwork of the repairs exits. The degree and depth of the damage should also be developed.

It is customary at this point to ask whether the plaintiff was bleeding from any portion of his body or felt any pain anywhere. 

 

The attorney should question the witness about any conversations they had with anyone at the accident scene, especially police, emergency personnel, our client, other drivers, passengers or any possible eye witnesses. The identity of any possible eyewitnesses should be developed carefully, either as they were learned of then or up to the present moment from any source, or as they are anticipated to be developed. 

The witness should be questioned about how he and his vehicles and the other vehicles left the scene. 

 

D USE OF EXHIBITS

 

1 DIAGRAMS

 

Adversaries may try to get your client to sketch out a diagram of the accident. This is inappropriate and should be resisted. The reason is that a deposition is for the purpose of a witness reciting what they know about an incident, not to create evidence, which is what is done when a diagram is drawn. On the other hand, if you can get an adversary to start drawing it can be to your advantage. 

 

2 PHOTOS

 

Our witnesses should be prepared for the possibility that photos will be used during the deposition. They should have some understanding of what is meant by a 'fair an accurate representation' so that they are not cowered into admitting a photo is accurate when it is not, or they do not know it is. 

Daytime photos of an accident which occurred at night should be resisted. 

Efforts to have our client mark "X", draw on, or otherwise created evidence from photographs should be resisted for the same reasons as with diagrams. 

 

 

 

E C-2, MV-104, ACCIDENT REPORTS AND STATEMENTS

 

An adverse party should be questioned on any writing which may be attributed to him. 

 

The witness's signature should be authenticated by him and the time, place and manner of the documents' preparation developed. In some cases, the document will have been prepared by someone other than the witness, an insurance agent in the case of the MV-104 for example, and sometimes not even signed by the witness; an employer's accident report for example. In such a case, the attorney should try to establish that the witness provided a statement that was recorded on the report, and whether he had some chance to approve it. If a short description of the accident is contained in the document, it should be read into the record, then the witness asked whether that is the description he gave, then whether he agrees with it now. With any report or statement, the witness should be asked if he tried to be complete, accurate and truthful when he made it. If the witness claims not to remember having made a statement, for instance, if he is being questioned about a statement made upon admission to an emergency room, the witness should be confronted with the statement and asked if that refreshes his recollection or changes his testimony. 

It is appropriate where inconsistencies exist in a statement to cross the witness on them. This is usually resisted by adversary attorneys, since custom and practice tends to refrain from cross during depositions. The CPLR, however, provides that the questioning at a deposition shall proceed 'as if at trial' and this mode of questioning is appropriate. 

 

F. FURTHER EVIDENCE

 

Any document which the witness may be capable of commenting on should be shown to him. The witness should be closely questioned on whether he knows of the existence of any other statements, reports, witnesses, photos or whether he has given any other testimony relative to the case. He should be asked if he or anyone he knows has had any sort of contact with our side. 

Plaintiffs frequently keep their own file on an accident in which they squirrel away all the papers associates with the incident, and which may contain some sort of log or diary. The existence of this sort of documentation should be inquired into and sought. 

 

G. 'EXPERT' QUESTIONING

 

It may occasionally occur, particularly when questioning a truck or other professional driver that you get into technical areas of the vehicle's characteristics or company procedure. Often these questions are resisted on the grounds that the witness is 'not here to testify as an expert'. Usually these objections are frivolous since you are not asking for opinion testimony of the kind associated with an expert's assessment of facts. Generally, they can be overcome by calling for answers to questions of 'custom and practice' and or facts of that particular instance. 

 

H. QUESTIONING YOUR OWN CLIENT

 

Occasionally, your client or witness will not have gotten out some significant aspect of his account, or left things appearing other than what they really are. In such a situation, it is appropriate to question your own client to straighten the situation out. 

 

This causes a fair number of attorneys to get all riled up, and do things like tell the reporter they are not going to pay for that portion of the transcript. Nevertheless, this is an absolute right provided by the CPLR's proviso that the questioning shall proceed as if at trial. 

 

 

 

 

 

 

V: BODY OF QUESTIONING SECOND HALF: DAMAGES

 

1. SPLIT QUESTIONING

 

It is customary when our client has his own plaintiff's case for his plaintiff's attorney to lead on liability and the defense attorney to lead on damages. Customarily, the questioning proceeds in chronological order. 

 

2. INITIAL TREATMENT

 

Usually, plaintiffs will go immediately to an emergency room or show up there in a day or two. In the latter case, questions should be directed at the interim period. How did they get home, where they helped around the house, did they climb any stairs, did they sleep that night, use any medication, did they go to work, what did they say if they called in sick, did they contact a family physician or a lawyer. 

 

3. EMERGENCY ROOM

 

This questioning usually parallels that of other health care providers. What were their complaints when they got there, what tests were done on them, what films were taken, what treatment provided, medications prescribed. What were they told about their condition, what did they say about how the accident happened, who was their principal physician. 

 

4. DISCHARGED OR ADMITTED

 

If the witness was discharged to home they should be asked about what limitations or restrictions they were told to follow, whether they were told to follow with their own physician or return to the hospital, whether they were prescribed any medication and had that prescription filled and where. 

 

 

5. ADMITTED

 

If the witness was admitted to the hospital, it is sufficient to chronological track and focus on their stay by what unit they were in, and what procedures and treatment they had. 

Because medical records are so exhaustive and detailed, they are usually a far better and more objective source of information than the witness will be. Some attorneys still prefer a detailed inquiry in this area.

 

6. HEALTH CARE PROVIDERS

 

The simplest way to deal with the usual tangle of health care providers a witness may see is to take them in chronological order and ask the same menu of questions about each one. 

The witness should be told that the term health care provider includes doctors, chiropractors, physical therapists, psychiatrists, psychologists, acupuncturist, dentists, faith healers and everybody else. 

The questions then are:

1. Who is the health care providers, where are they located, what is his specialty. 

2. How did the witness come to see this provider (referral by doctor, friend, lawyer...)

3. What portions of his body did the witness complaint to this provider about. 

4. What were his complaints referable to these body parts when he first saw this health care provider. 

[At some point, it is usually necessary to flesh out particulars about generalized complaints. Neck and back pains should be characterized as constant or intermittent, coming and going, good days and bad days, the duration of time the witness can sit, stand or walk before the pains commence, the duration of pains after their onset, whether the pains are dull, stabbing, aching, sharp or burning, and whether the pain radiates into any portion of the body with tingling and numbness and the distribution pattern of any radiation.]

5. How long did the witness see this health care provider overall.

6. How many times during this period did the witness see the health care provider. 

7. What treatment, tests, medications, devices, were provided by the health care provider: at the beginning, middle, end. 

8. Was anything prescribed and where was the prescription filled. 

9. How was the treatment paid.

10. What were the witness's complaints when he stopped seeing the health care provider. 

11. Referable to how the complaints were when he first started seeing the health care provider, how were they when he stopped seeing the health care provider: better, the same or worse. 

12. Why did he stop seeing the health care provider. 

13. Did he ever discuss with the health care provider the need for possible surgery. 

 

7. FUTURE SURGERY

 

It is important to remember to discuss any possible plans for future surgery the witness has with any health care provider. Especially with soft tissue neck and back complaints, the plaintiff will sometimes show up on the eve of trial and plunk down a bill of particulars with recent laminectomy or discectomy. There is case law which can foil our efforts to have the case marked off if it is not clear from the EBT that no surgery is anticipated. 

Moreover, if there is real talk of surgery on the horizon, it affects the valuation of the case. Go into detail if necessary and thread out the differences between the real likely hood of surgery and the speculative kind of "if your injury gets worse and never gets better and you can’t live with the pain" you might need surgery.

 

 

 

 

 

8. SPECIAL DAMAGES AND DISABILITY

 

How any and all of the bills and costs associated with the injuries have been paid should be inquired into.

Special care should be given to developing the identities of any other insurers who may now be maintaining a file on the plaintiff and/or may have previous histories of the plaintiff. 

If the plaintiff is claiming an inability to be employed or to continue at his former employment, this must be carefully examined. Often a plaintiff will only have been sporadically employed before the accident. An inquiry should be made into exactly how he was let go and the reasons he was given. The plaintiff should be asked about his employer's procedures associates with extended absences, what approvals or documentation’s are required by the employer, and whether a doctor had to approve the plaintiff's return to work and what the employer's short and long term disability policies are. There is a big difference between being let go because you can’t do the job and because they found someone else to do it in the mean time. The plaintiff should be closely questioned about efforts they have made to find work since the accident. Often this will bog them down if pressed on the details and you will find that they can only generally allude to one or two interviews, if that. They should be closely questioned about their education and their physical abilities. Exactly how far can they walk, exactly how long can they sit or stand, how much of a rest do they need between walking and standing, what do they do on an average day, can they read, can they operate the phone, exactly how much weight can they lift. The idea is to show that with some reasonable accommodations they could do many jobs. For instance telemarketing, light retail and light industrial jobs can be maintained by all but the most gravely injured. And the more education and physical abilities they have, the more information a Rehabilitation Expert will have available when testifying about their employability.

 

 

 

9. OTHER ACCIDENTS, SUITS, INJURIES

 

As noted in the medical history section, the attorney should inquire whether the witness has subsequently injured any of the portions of his body complained of, or been injured in any other accidents or suits. Authorizations for these suits should be pursued.

 

10. EMPLOYMENT AND ACTIVITIES OF DAILY LIVING

 

A plaintiff may attempt to pierce the threshold by showing that he was out of work for 90 days or unable to perform his normal activities for 120 days. The questioning in this area is closely related to those of disability.

Again the plaintiff should be asked about his employer's procedures associates with extended absences, what approvals or documentation’s are required by the employer, and whether a doctor had to approve the plaintiff's return to work and what the employer's short and long term disability policies are. 

Activities of daily living is a medical term associates with the tasks of taking care of yourself on a daily basis, bathing, cleaning, dressing and feeling. Add to these driving and shopping, and if a plaintiff is capable of all of these he will probably not make the threshold. 

Similarly, the precise time a plaintiff is confined to home and bed should be developed. This is a telling factor and usually far less than the Bill of Particulars indicates. 

 

11. UNEMPLOYMENT INSURANCE

 

The plaintiff should be asked whether he applied for unemployment benefits. To be eligible for such benefits he must have averred that he was willing and able to work. This fact can be used to show that he lied either to Unemployment or to us.

 

 

12. CURRENT COMPLAINTS

 

Towards the end of the deposition, it is customary to ask the plaintiff what his current complaints are, and what he cannot do now that he could do before the accident. The responses usually need to be threaded out, since they will often be generalized and quite broad. The attorney should keep asking 'is there anything else' until he gets 'no' answers. Some attorneys like to go after details on the answers, pressing about how often they 'jogged' and how far and what organized sports teams they played on and how often, etc. 

 

13. PATCHES

 

Close questioning on what the plaintiff still does do can defuse injury claims. Typical areas of injury start with driving. Driving license application renewals ask a series of health and disability questions. The fact that a plaintiff who drives on a daily basis and/or for a protracted period of time can rebut claims of debilitating soft tissue injuries. 

Similar questions can be directed at the fact that a plaintiff routinely navigates stairs at home, or handles significant weights at work. Some attorneys will question a plaintiff about vacations they have taken out of state. A plaintiff may have a health club membership that can be mined for strenuous activity. The plaintiff should be asked if he has applied for unemployment if appropriate, an unemployment application requires that the plaintiff represent that they are willing and able, physically, to work. 

Any non-working plaintiff should be closely questioned about how he supports himself. This can open up a world of enlightenments.

No mother will ever admit to being a bad mother and in all but the rarest of cases a plaintiff who is the mother of young children will acknowledge that she still does all the running, chasing, shopping, bending and lifting this entails. 

 

 

 

 

14. BILL OF PARTICULARS

 

It is a good idea at the end of the deposition to go through the bill of particulars, first having the plaintiff identify his signature if verified. The boiler plate claims of injuries should be checked out for any sleepers so they don't come back to haunt us. Usually, frivolous psych claims and the like in here can be dismissed at this point, and it often saves you from some oversight you would otherwise regret. 

Also in case of female plaintiffs, make sure they have not been advised of any child bearing complications. 

 

15 DEMANDS

 

It is usual to make discovery demands as you proceed through a deposition, calling for production of authorizations, photos, receipts, leaving spaces for witnesses' names, etc. The best practice is to ask the reporter to make a list of all such demands at the end of the transcript. Some attorneys use this list when they get the transcript to create a discovery demand. It is probably a better practice, however, to create a demand from your notes when preparing the EBT report. 

Responding to other attorneys' verbal demands, it is sufficient to tell them that you will not respond to verbal requests but require that all discovery demands be made in writing as required by the CPLR. However it is done, some sort of discovery demand should be done by us following the deposition. 

 

16 OTHER TESTIMONY OR PROCEEDINGS

 

Finally remember to ask the plaintiff if he has given any other testimony or brought any other proceedings concerning this incident, his accident or injuries in any other setting, Often their will have been a Workermen’s Compensation case, or perhaps a Disability case. The details of these, who represented him, what went on, where it went on and the outcome, including any awards, should be examined in detail. In addition the witness may have been examined by other Doctors in connection with these proceedings. 

 

 

