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1. NOTE OF ISSUE CHECK LIST

 

 

 

NOTE OF ISSUE and STATEMENT OF READINESS

 

INTRODUCTION

 

In theory, a plaintiff’s attorney will serve on his adversaries and file with the court a Note of Issue CPLR 3402(a) and Statement of Readiness 22 NYCRR ss 660.4(d), 1st Dept, 675.2 2nd Dept when all discovery is complete. In this fashion he announces his opinion that the case is ready for trial and has it added to the Trial Calendar. The Statement of Readiness rule that requires it to be filed with the Note Of Issue requires a representation that disclosure proceedings and Bill of Particulars steps have been concluded. (Siegel, New York Practice ss 369,370). Accordingly, the case should be ready to be tried from a defendant’s perspective at this point. In practice, of course, the Note of Issue and Statement of Readiness are often filed before discovery is complete or where there are still gaps in the defenses we hope to have assembled. 

 

I MOTION TO STRIKE

 

If the Statement and Note of Issue are prematurely filed, in other words if Discovery is not complete from our perspective, some differences can be resolved by stipulation. In practice if all that is outstanding is a physical exam, or some authorization or item of discovery, and if the attorney’s relationship with his adversary is good, a written stipulation which conditions the Note of Issue on the item of discovery may be entered into. The attorney must tread cautiously in this area, however. He may find that these side stipulations ultimately prove unenforceable unless they have been so-ordered by a judge. In the alternative, the remedy is to Move to Strike the case from the Trial Calendar and for an order directing further Discovery. The rules provide a limited period, usually 20 or 30 days, in which to make the motion, and accordingly this juncture is time critical and absolutely crucial to the case. 22 NYCRR ss 660.4(d)(3) 1st Dept., 20 days, 861.10(c) 3rd Dept, 30 days.

 

When a Note of Issue is received, the file must be reviewed to determine if the case is indeed ready to be tried and if all discovery is complete. This juncture is arguably the most sensitive a case passes. Most any deficiency can be detected and resolved at this point, but problems which slip through will erupt at trial with disastrous and irreparable results. Many attorneys develop checklist to assist them in assessing a case’s readiness at this stage and one is included as an exhibit with this section. Most of the checklists touch at least on the following areas. A Note of Issue report must be prepared, using either narrative fashion or in conjunction with one of the check lists availabe. One may be found at I:\datacm\brief documents\aip\note of issue. In any event those items outlined below must be addressed, the report must be delivered to Patty Lumley, who will note its preparation and provide it to Tom McCorry, who will assess its completeness and follow with the assigned attorney if necessary. 

 

II FUNDAMENTALS

 

A. OUR ANSWER

 

As a start our answer should be examined. In particular, make sure that allegations of negligence have been denied, that appropriate affirmative defenses have been plead (especially Contributory Negligence and, where appropriate, Article 16) and that Cross Claims and Counterclaims have been served on our adversaries. If a jurisdictional defense has been served, check to see if it has been resolved one way or the other. 

 

B. PLAINTIFF’S BILL OF PARTICULARS

 

Check for the plaintiff’s Bill of Particulars and any outstanding demands we may have that require it to be supplemented or clarified. If a recent Supplemental or Amended Bill of Particulars has been filed, further EBT’s or IME’s may be needed. 

 

 

C. OUR DISCOVERY RESPONSE and THE PRELIMINARY CONFERENCE ORDER

 

Check our discovery response and the terms of the Preliminary Conference Order.. These are crucial documents since they often limit what evidence we can use at trial. Frequently, things we want to use have not been identified or exchanged. Commonly, these are items developed early on in the investigation often pre-suit by claims. Pay careful attention to photographs. Pay especial attention for party statements. Claim reps may often try to contact all persons involved in an accident and frequently will have taken a statement from the plaintiff before they retained an attorney. It may come over buried in the claims file with the suit transmittal and remain undetected during the life of the case. Party statements also often appear in accident reports or No-Fault application forms. Ask yourself if you will be able to prove your defense to the plaintiff’s case based on what has been provided.

 

D. WITNESSES

 

Check that we have identified witnesses we would wish to call, failure to do so can result in their preclusion. Check that we have identified an expert if we intend to use one and provided sufficient notice. Failure to do so can result in their preclusion and destroy a case. Don’t be content to rely on their identification in the police report or the EBT.

 

E. EBT’s

 

Check to see that EBT’s of the parties have been held and also that there is the necessary documentation associated with their execution. Check to see if any crucial non-party EBT’s are outstanding since they can be barred after a Note of Issue and check to see if all necessary plaintiff’s have been deposed. Sometimes a Spouse on a derivative claim or an owner of a co-defendant’s vehicle will be necessary. but have slipped through the cracks. 

 

F. IME’s

 

Make sure the necessary physicals have been held, the reports received and exchanged. If MRI, CT-Scan or X-Ray films need to be obtained and reviewed this is the time to do it.

 

G. THIRD PARTY ACTIONS

 

This is, of course, the last chance to try and commence a third party action. It may also represent the last chance to compel an Answer to a Third Party Action or move for a default on one.

 

 

 

 

H. OTHER DISCOVERY AND DISCOVERY OWED BY THE PLAINTIFF

 

Some attorneys will file a Note of Issue immediately after EBT’s and before a transcript is received. That should be resisted so that the transcript can be reviewed for a Supplemental Discovery Demand. The demands that we have already made, especially those for authorizations, should be checked for compliance. Also check the terms of the Preliminary Conference Order to ensure that the Plaintiff has provided us with any crucial discovery he owes us.

I. JURY DEMAND

 

The plaintiff should file a jury demand with the Note of Issue. CPLR 4102(a). That costs money though, and often they will not demand a jury thinking that we will do it and pay the fee. A knee jerk response to this is not always warranted though, especially in inflammatory cases we might rather have the case tried by a judge. 

 

J. EXCESS ISSUES

 

Make sure any possible excess carriers as well as personal attorneys are aware the litigation has reached this stage. Often an Excess Carrier will have been identified but not notified!! It may be too late if this error has occurred, but it is important that the effort be extended.

 

K. SURVEILLANCE

Exchange these now, if not already done.

 

L. CLAIMS

Post claims with a comprehensive memorandum at this point. Any final investigation which needs to be undertaken should be assessed at this time. 

