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THE MCS-90 ENDORSEMENT AND FORMS E & F 
 
I. BACKGROUND 
 
Motor carriers can operate interstate1 and 
intrastate2.  To obtain “interstate” authority, 
motor carriers must comply with federal 
regulations.  Intrastate motor carriers must also 
comply with state regulations, which usually 
mirror the federal regulations.   In the area of 
insurance,  both interstate and intrastate motor 
carriers must comply with minimum financial 
responsibility requirements, and their insurers 
must provide certificates of insurance to the 
appropriate authorities.  If these requirements 
are not met, the motor carrier will be precluded 
from obtaining the required authority to operate. 
 
The purpose of minimum financial responsibility 
requirements is to create additional incentives to 
motor carriers to maintain and operate their 
vehicles in a safe manner and to assure that 
motor carriers maintain an appropriate level of 
financial responsibility for motor vehicles 
operated on public highways.  49 C.F.R. § 
387.1.  Under the Motor Carrier Act of 1980, 
certain motor carriers engaged in interstate 
commerce must register Secretary of 
Transportation and comply with minimum 
financial responsibility requirements.  49 U.S.C. 
§§ 13902(a)(1) and 31139.  In fact, an interstate 
motor carrier cannot obtain the authority to 
operate unless it procures at least a minimum 
level of public-liability insurance.  49 U.S.C. § 
13906 (2000); 49 C.F.R. § 387.1, et seq.   When 
the motor carrier’s operations are limited to 
intrastate hauling, the state where it operates 
likewise requires compliance with its minimum 
financial responsibility requirements.   
 
If the insurance policy that provides the 
minimum financial responsibility requirements 
does not provide coverage for the accident in 
question, federal and state legislative schemes 
are in place to protect the public from the lack of 
insurance.   In the federal scheme, a statute is in 
place that requires an endorsement to the 
policy, the MCS-90 Endorsement.3 The MCS-90 

                                                 

                                                                 

1 “Interstate” refers to the hauling across state 
lines. 
2 “Intrastate” refers to hauling within state lines. 
3 An MCS-90 Endorsement is often referred to 
as an “ICC endorsement” because its form was 
initially prescribed under statutes delegating 
some of the enforcement powers to the 
Interstate Commerce Commission.  The ICC, 
however, was abolished by the ICC Termination 

ensures that a motor carrier has independent 
financial responsibility to pay for losses 
sustained by the general public arising out of its 
operations.  John Deere Ins. Co. v. Nueva, 229 
F.3d 855 n. 3 (9th Cir. 2000), cert. denied, 534 
U.S. 1127, 122 S.Ct. 1063 (2002). It is designed 
to eliminate the possibility of denial of coverage 
by an insurer based on limiting provisions 
contained in the policy, and to insure that injured 
members of the public are able to receive 
judgments from negligent authorized intestate 
carriers.  Id. at 855-57; Travelers Ins. Co. v. 
Transport Ins. Co., 787 F.2d 1133, 1139 (7th Cir. 
1986).  
 
States also require endorsements to the policies 
issued to intrastate motor carriers.  The most 
common is the Form F Endorsement, which has 
the same effect as the MCS-90, is promulgated 
by the National Association of Regulatory 
Utilities Commissioners (“NARUC”) pursuant to 
the provisions of Section 202(b)(2) of the 
Interstate Commerce Act.  Following the scheme 
of the federal regulations, Texas, a member of 
the NARUC, adopted Forms E, a certification by 
the insurer of insurance, and Form F 
Endorsement to insure that the public is 
protected from uninsured intrastate carriers. 
 
This paper will discuss the MCS-90 and Form F 
Endorsements and the federal and state 
insurance filing requirements. 
 
II. THE MCS-90 ENDORSEMENT4 
 
The regulations mandate that all entities 
receiving payment to haul others’ property 
across state lines have an MCS-90 
Endorsement attached to any liability policy.  49 
C.F.R. § 387.15.  Any MCS-90 Endorsement to 
a policy of insurance must be in the form 

 
Act of 1995, and its responsibilities were 
transferred to the Surface Transportation Board 
of the Department of Transportation.  Public Law 
No. 104-88, Section 201, 109 Stat. 803, 932-
934, December 1995.   
 
4 The endorsement, originally promulgated by the 
ICC, was directed to trucking companies’ practice 
of using leased or borrowed vehicles, which often 
resulted in evasion of safety requirements and 
confusion about financial responsibility for damage 
caused by the operation of these vehicles.  Empire 
Fire & Marine Ins. Co. v. Guar. Nat’l Ins. Co., 868 
F.2d 357, 362-63 (10th Cir. 1989).   
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prescribed the Federal Motor Carrier Safety 
Administration.  49 C.F.R. § 387.15.  The 
endorsement must specify that “the coverage 
thereunder will remain in effect continuously until 
terminated, as required in §387.7(b)(3) . . .”  Id.  
Moreover, the endorsement has to be issued “in 
the exact name of the motor carrier.”  Id.   
 
A. Language of the MCS-90 Endorsement  
 
The MCS-90 Endorsement form prescribed by 
the Federal Motor Carrier Safety Regulation is 
fully set forth in Appendix A.  The following 
language, which is part of the endorsement, is 
pivotal to the analysis of the endorsement: 
 
The insurance policy to which this endorsement 
is attached provides automobile liability 
insurance and is amended to assure compliance 
by the insured, within the limits stated herein, as 
a motor carrier of property, with sections 29 and 
30 of the Motor Carrier Act of 1980 and the rules 
and regulations of the Federal Motor Carrier 
Safety Administration.  
 
In consideration of the premium stated in the 
policy to which this endorsement is attached, 
the insurer (the company) agrees to pay, 
within the limits of liability described herein, any 
final judgment recovered against the insured 
for public liability resulting from negligence 
in the operation, maintenance or use of 
motor vehicles subject to the financial 
responsibility requirements of Sections 29 and 
30 of the Motor Carrier Act of 1980 regardless 
of whether or not each motor vehicle is 
specifically described in the policy and 
whether or not such negligence occurs on any 
route or in any territory authorized to be served 
by the insured or elsewhere. Such insurance 
as is afforded, for public liability, does not 
apply to injury to or death of the insured's 
employees while engaged in the course of 
their employment, or property transported by 
the insured, designated as cargo.  It is 
understood and agreed that no condition, 
provision, stipulation, or limitation contained 
in the policy, this endorsement, or any other 
endorsement thereon, or violation thereof, 
shall relieve the company from liability or 
from the payment of any final judgment, 
within the limits of liability herein described, 
irrespective of the financial condition, insolvency 
or bankruptcy of the insured. However, all terms, 
conditions, and limitations in the policy to which 
the endorsement is attached shall remain in full 
force and effect as binding between the insured 
and the company. The insured agrees to 

reimburse the company for any payment 
made by the company on account of any 
accident, claim, or suit involving a breach of the 
terms of the policy, and for any payment that the 
company would not have been obligated to 
make under the provisions of the policy except 
for the agreement contained in this 
endorsement.  
 
49 C.F.R. § 387.15 (emphasis added). 
 
1. Applicable Law to the Operation and Effect 

of the MCS-90 Endorsement 
 
“Federal law applies to the operation and effect 
of [the MCS-90] endorsements.”  “Courts that 
consider the applicability of an MCS-90 
Endorsement, a federally mandated 
endorsement to motor carrier insurance policies, 
construe its operation and effect as a matter of 
federal law.”  Canal Ins. Co. v. First Gen. Ins. 
Co., 889 F.2d 604, 610 (5th Cir. 1989), modified 
on other grounds, 901 F.2d 45 (5th Cir. 1990); 
see also John Deere, John Deere Ins. Co. v. 
Nueva, 229 F.3d 855, 856 (9th Cir. 2000), cert. 
denied, 534 U.S. 1127, 122 S.Ct. 1063 (2002); 
Ford Motor Co. v. Transport Indemn. Co., 795 
F.2d 538, 545 (6th Cir. 1986).  Thus, for 
interpretation of the MCS-90 Endorsement, 
courts turn to federal jurisprudence. 
 
2. Endorsement Must Be Filed With The 

Federal Motor Carrier Safety Administration 
Or With The Base-State 

 
a.  Filing Requirement 
 
Under federal law, an interstate motor carrier 
operating under a permit issued by the 
Secretary of Transportation must file a bond, 
insurance policy, or other type of security 
“sufficient to pay, not more than the amount of 
the security, for each final judgment against the 
[carrier] for bodily injury to, or death of, an 
individual resulting from the negligent operation, 
maintenance, or use of [its] motor vehicles …”  
49 U.S.C. § 13906(a)(1). Certificates of 
insurance or other securities or agreements are 
filed with and accepted by the Federal Motor 
Carrier Safety Administration, “conditioned to 
pay any final judgment recovered against such 
motor carrier …”  49 C.F.R. § 387.301. The 
purpose of this statute is to insure that a motor 
carrier has independent financial responsibility 
to pay for losses sustained by the public.  
Travelers Ins. Co. v. Transport Ins. Co., 787 
F.2d 1133, 1139 (7th Cir. 1986).   
 

http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_5thcircuit&volume=889&edition=F.2d&page=604&id=10958_01
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While the Federal Motor Carrier Safety 
Administration (“FMCSA”) is the primary 
repository for financial responsibility filings and 
has exclusive jurisdiction over interstate carriers, 
under the Unified Carrier Registration (“UCR”), 
interstate motor carriers register and make their 
filings in their base state without the need of 
filing with the FMCSA.5  See Appendix C for 
registration and filing requirements in Texas.6 
 
b. Cancellation 
 
The MCS-90 Endorsement specifies that 
insurance coverage “will remain in effect 
continuously until terminated.”  49 C.F.R. 
387.15.  The MCS-90 remains in effect unless 
and until it is cancelled in the manner prescribed 
by federal law.  Canal Ins. Co. v. First Gen. Ins. 
Co., 889 F.2d 604, 610 (5th Cir. 1989), modified 
on other grounds, 901 F.2d 45 (5th Cir. 1990).  
The MCS-90 requires a 35-day grace period 
after the termination of the insurance policy.7 49 

 
5 In 1991, Congress passed the Intermodal 
Surface Transportation Efficiency Act which, 
among other things, directed the ICC to replace 
the existing multi-state registration system with a 
simplified single state registration system.  The 
Single State Insurance Registration (SSIR) went 
into effect on January 1, 2004.  49 C.F.R. §§ 
1023 and 1162 (1994).  The SSIR was repealed, 
and its stead the Unified Carrier Registration 
(UCR) was enacted.  Under the UCR, a motor 
carrier must register by December 31, 2008, in 
the state of its principal place of business or in 
the participating state where it expect to operate 
the greatest number of vehicles in the coming 
year.  Proof of insurance for interstate 
commerce is demonstrated by the filing of a 
Form BMC 91 or Form BMC 91X Certificate in 
the registration state.  49 C.F.R. §§ 1023.4(c)(2) 
and 1043.7(3).  The single state registration is 
intended to replace the multi-state registration 
system, which uses the individual Form E filing, 
which is discussed below, with amore simplified 
system.  
6 See also 43 Tex. Admin. Code §18.17, dealing 
with Single State Registration System (Appendix 
C). 
7 Cancellation of this endorsement may be 
effected by the company or the insured by giving 
(1) thirty–five (35) days notice in writing to the 
other party (said 35 days notice to commence 
from the date the notice is mailed, proof of 
mailing shall be sufficient proof of notice), and 
(2) if the insured is subject to the FMCSA's 
jurisdiction, by providing thirty (30) days notice 
to the FMCSA (said 30 days notice to 

C.F.R. §387.7(b)(1).  Cancellation may be 
effectuated by the insurer or the insured motor 
carrier.  Id.  The notice requirement operates 
independent of any other policy provision. 
Northland Ins. Co. v. New Hampshire Ins. Co., 
63 F.Supp.2d 128, 130 (D.N.H. 1999).   
 
3. The MCS-90 Is A Surety Agreement 
 
The MCS-90 does not provide insurance 
coverage, nor does it extend coverage under the 
policy in favor of the insured.  Canal Ins. Co. v. 
Carolina Cas. Ins. Co., 59 F.3d 281, 283 (1st Cir. 
1995).  The purpose of the MCS-90 
Endorsement “is to protect the public, not to 
create a windfall to the insured.  Harco Nat’l Ins. 
Co. v. Bobac Trucking, Inc., 107 F.3d 733, 735-
36 (9th Cir. 1997).   The endorsement seeks to 
ensure that ultimate responsibility lies with the 
insured trucking company.   See  Carolina Cas. 
Ins. Co. v. E.C. Trucking, 396 F.3d 837, 841 (7th 
Cir. 2005); T.H.E. Ins. Co. v. Larsen Intermodal 
Servs., Inc., 242 F.3d 667, 672 (5th Cir. 2001); 
Adams v. Royal Indemn. Co., 99 F.3d 964, 968-
69 (10th Cir. 1996);   Canal Ins. Co. v. First Gen. 
Ins. Co., 889 F.2d 604, 611 (5th Cir. 1989); Ford 
Motor Co. v. Transp. Indemn. Co., 795 F.2d 538, 
544 (6th Cir. 1986); Travelers Ins. Co. v. Transp. 
Ins. Co., 787 F.2d 1133, 1139 (7th Cir. 1986); 
Carolina Cas. Ins. Co. v. Underwriters Ins. Co., 
569 F.2d 304, 312 (5th Cir. 1978). 
 
The MCS-90’s reimbursement obligation is seen 
as a surety agreement that creates “a 
reimbursable obligation as to final judgments 
rendered against the named insured.”  John 
Deere Ins. Co. v. Nueva, 229 F.3d 855, 856 (9th 
Cir. 2000), cert. denied, 534 U.S. 1127, 122 
S.Ct. 1063 (2002); see also Harco Nat’ Ins. Co., 
107 F.3d at 735-36; see also Travelers Indemn. 
Co. of Illinois v. W. Am. Specialized Transp. 
Serv., Inc., 408 F.3d 256, 260 (5th Cir. 2005) 
(“MCS-90 Endorsement is ‘in effect, suretyship 
by the insurance carrier to protect the public- a 
safety net’ and not an ordinary insurance 
provision to protect the insured.”).   Implicit in 
any surety agreement is the principal’s 
obligation to reimburse the surety for the amount 
it pays.  McGirt v. Royal Ins. Co., 399 F.Supp.2d 
655, 666 (D.Md. 2005). 
 
B. When Is The MCS-90 Endorsement 

Triggered? 
 
                                                                  
commence from the date the notice is received 
by the FMCSA at its office in Washington, D.C.).  
49 C.F.R. §387.7(b)(1). 
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1. No Coverage Under The Policy 
 
 The endorsement’s application is triggered only 
when the policy to which it is attached does not 
provide coverage to the insured.  Minter v. Great 
American Ins. Co., 423 F.3d 460, 470-71 (5th 
Cir. 2005) (citing T.H.E. Ins. Co. v. Larsen 
Intermodal Servs., Inc., 242 F.3d 667, 672 (5th 
Cir. 2001)).  Moreover, the endorsement trumps 
non-cooperation and notice clauses.  Campbell 
v. Bartlett, 975 F.2d 1596, 1580-81 (10th Cir. 
1992).  The only time that the MCS-90 does not 
apply is when there is coverage under the 
policy.  OOIDA Risk Retention Group, Inc. v. 
Williams, 544 F.Supp.2d 540, 547 (N.D.Tex. 
2008).   
 
a. No Duty To Defend 
 
Federal courts consistently hold that the MCS-
90 Endorsement does not create a duty to 
defend claims not covered by the policy but only 
by the endorsement.  See Harco Nat’ Ins. Co., 
107 F.3d at 735-36 (citing Canal Ins. Co., 889 
F.2d at 612); Carolina Cas. Ins. Co. v. Ins. Co. 
of N. America,595 F.2d 128, 144 (3rd Cir. 1979); 
National Am. Ins. Co. v. Central States Carrier, 
Inc., 785 F.Supp. 793, 797 (D.Ind. 1992)).   
 
2. When The Named Insured Is Sued 
 
The MCS-90 Endorsement refers only to the 
“insured” and does not mention “motor carrier.”  
49 C.F.R. 387.15.  Specifically, the endorsement 
states: 
 

. . . the insurer (the company) agrees 
to pay, within the limits of liability 
described herein, any final judgment 
recovered against the insured for 
public liability resulting from 
negligence . . .  
 

49 C.F.R. § 387.15.  The endorsement itself 
does not define the term “insured.”  However, 
the term is defined in Part 387 of the regulations 
as “the motor carrier named in the policy of 
insurance, surety bond, endorsement, or notice 
of cancellation, and also the fiduciary of such 
motor carrier.”  49 C.F.R. § 387.5.   The 
definition does not include the motor carrier, its 
agents, representatives or employees.8  
                                                 

                                                                 

8 A motor carrier is defined in 49 C.F.R. § 390.5 
as “a for-hire motor carrier or a private motor 
carrier.  The term includes a motor carrier’s 
agents, officers and representatives as well as 
employees responsible for hiring, supervising, 

Nonetheless, some courts have extended the 
definition of “insured” contained in the 
regulations to include the definition of “insured” 
in the policy.  The net result in this line of cases 
is that anyone who is an omnibus insured in the 
policy may also qualify as the “insured” in the 
MCS-90 Endorsement. 
 
The MCS-90 indirectly modified the insurer’s 
policy definition of “insured” to expand coverage 
to include permissive users of the trailer.  John 
Deere Ins. Co. v. Nueva, 229 F.3d 853, 857 (9th 
Cir. 2000) (citing Adams v. Royal Indemn. Co., 
99 F.3d 964, 970 (10th Cir. 1996)); see also 
Lynch v. Yob, 768 N.e.2d 1158, 1165 (Ohio 
2002) (MCS-90 Endorsement required insurer to 
indemnify driver as the permissive user of 
leased trailer); Pierre v. Providence Washington 
Ins. Co., 784 N.E.2d 52, 754 N.Y.2d 179 (App. 
N.Y. 2002) (citing Adams and Nueva); Integral 
Ins. Co. v. Lawrence Fulbright Trucking, 930 
F.2d 258 (2nd Cir. 1991) (endorsement extends 
to owner of trailer even though there was no 
evidence of negligence on his part).   The 
reasoning behind this line of cases is to give 
effect to the purpose of the MCS-90 
Endorsement, to allow the public to recover 
when a negligent uninsured motor carrier is 
negligent. 
 
An argument against extending the definition of 
“insured” is that MCS-90 Endorsement obligates 
the insurer only to pay “any final judgment 
recovered against the insured.”  49 C.F.R. 
387.15.  “Because the exact language used in 
the endorsement is mandated by a federal 
regulation and not subject to modification by the 
parties, the definition of ‘insured’ found in the 
policy is not conclusive.”  Del Real v. United 
States Fire Ins. Crum & Forster,  64 F.Supp.2d 
958, 964 (E.D. Cal. 1998).  The language in the 
endorsement and the intent of the parties 
indicate that the term “insured” refers only to the 
named insured.  Id.  The holding in  Del Real, 
however, is in the minority. 
 

 
training, assigning, or dispatching of drivers and 
employees concerned with the installation, 
inspection and maintenance of motor vehicle 
equipment and/or accessories.”  The term “for-
hire motor carrier” is defined as “a person 
engaged in the transportation of goods or 
passengers for compensation,” and a “private 
motor carrier” as a “person who provides 
transportation of property or passengers, by 
commercial motor vehicle, and is not a for-hire 
motor carrier.”  49 C.F.R. § 390.5. 
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a. The Motor Carriers That Are Exempt From 

Federal Motor Carrier Regulations 
 
The federal financial responsibility requirement 
applies to “for hire motor carriers operating 
motor vehicles transporting property interstate or 
foreign commerce.”  49 C.F.R. §387.3 (a).  It 
likewise applies to “motor carriers operating 
motor vehicles transporting hazardous materials, 
hazardous substances, or hazardous wastes in 
interstate, foreign, or intrastate commerce.”  49 
C.F.R. § 387.3(b).  It does not apply, however, 
to:   
 
 (1)  a motor vehicle that has a gross vehicle 

weight rating (GVWR) of less than 10,000 
pounds.  49 C.F.R. § 3878(c)(1). 

 
 (2) to the transportation of nonbulk oil, 

nonbulk hazardous materials, substances, 
or wastes in intrastate commerce, except 
that the rules in this part do apply to the 
transportation of a highway route controlled 
quantity of a Class 7 material as defined in 
49 CFR 173.403, in intrastate commerce.  
49 C.F.R. § 3878(c)(2). 

 
b. Agricultural Hauling 
 
Title 49 provides that neither the Secretary of 
Transportation nor the Surface Transportation 
Board has jurisdiction over transportation by 
motor vehicle of “agricultural or horticultural 
commodities (other than manufactured products 
thereof).”  49 U.S.C. § 13506(a)(6)(B). There is 
likewise no jurisdiction over motor vehicles 
controlled and operated by agricultural 
cooperative associations.  49 U.S.Ca. § 
13506(a)(5).  In terms of the applicability of the 
MCS-90, hauling of agricultural products are 
considered an agricultural activity exempt from 
federal regulations, including the MCS-90 
Endorsement.  Illinois Central Railroad Co. v. 
DuPont, 26 F.3d 665, 667 (5th Cir. 2003) (but, 
MSC-90 endorsement not included in policy); 
Branson v. MGA Ins. Co., Inc., 673 So. 2d 89 
(Fla. Dist. Ct. App. 5th Dist. 1996) (transporting 
potatoes intrastate).   
 
On the other hand, some courts have held that 
the MCS-90 Endorsement applies 
notwithstanding the transportation of an 
agricultural commodity.  Century Indemn. Co. v. 
Carlson, 133 F.3d 591, 600 (8th Cir. 1998) 
(because the motor carrier engaged in interstate 
commerce, whether shipment was agricultural 
was irrelevant).  In Royal Indemn. Co. v. 
Jacobsen, 863 F.Supp. 1537 (D.Utah 1994), the 

court ruled that an MCS-90 Endorsement 
provided coverage regardless of the fact that the 
truck was hauling hay from Utah to Nevada.  
The insurer’s argument that the agricultural use 
was except from federal regulations was 
ignored, and the court ruled that a “trip specific” 
reading of the regulations was incorrect.   Id.  It 
is clear that the court’s intent was to effectuate 
the intent behind the MCS-90 Endorsement, the 
protection of the public.   
 
c. A Lessor Is Not A Motor Carrier 
 
Motor carriers that use leased vehicles are 
required to have “control of and be responsible 
for operating those motor vehicles in compliance 
with requirements prescribed by the Secretary 
on safety of operations and equipment, and with 
other applicable law as if the motor vehicles 
were owned by the motor carrier.”  49 U.S.C. § 
14102(a)(4).  Under 49 C.F.R. § 376.12(c)(1), 
the lease agreements covering the leased 
vehicles “shall provide that the authorized carrier 
lessee shall have exclusive possession, control, 
and use of the equipment for the duration of the 
lease.  The lease is required to further provide 
that the authorized carrier lessee shall assume 
complete responsibility for the operation of the 
equipment for the duration of the lease.”  49 
C.F.R. § 376.12(c)(1).  The control and 
responsibility requirements “render lessee 
carriers vicariously liable, notwithstanding 
traditional principles of agency, for injuries 
sustained by third parties resulting from the 
negligence of the drivers of leased vehicles.”  
Johnson v. S.O.S. Transport, Inc., 926 F.2d 
5216, 522 (6th Cir. 1991).   
 
When a lessor of a vehicle leases it, it does not 
retain possession or control of a vehicle and is, 
therefore, not a “motor carrier” as that term is 
defined under 49 C.F.R. § 387.5.  Del Real v. 
United States Fire Ins. Crum & Forster, 64 
F.Supp.2d 958, 965 (E.D.Cal. 1998); see also 
Castro v. Budget Rent-A-Car System, Inc., 65 
Cal.Rptr.3d 430 (2d Dist. 2007).   This is so 
even if the lessor has DOT authorization.  Id. at 
439.  As long as the lessor is not acting as a 
motor carrier at the time of the accident, it 
cannot be held liable under the MCS-90.  Id. 
 
3. Interstate Transportation 
 
Federal Motor Carrier Safety Regulations apply 
only to interstate transportation.  Accordingly, 
the MCS-90 applies only to motor carriers 
engaged in interstate commerce.  Century 
Indemn. Co. v. Carlson, 133 F.3d 591, 594 (8th 
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Cir. 1998).  It does not apply to wholly intrastate 
hauls. Thompson v. Harco Nat’l Ins. Co., 120 
S.W.3d 511, 514-16 (Tex. App. – Dallas 2003, 
pet. denied), cert. denied, 543 U.S. 876, 125 
S.Ct. 100 (2004);  Branson v. MGA Ins. Co., 673 
So.2d 89, 91 (Fla.Dist.Ct.App. 1996).  
 
Courts focus on the nature of the trip to 
determine the applicability of the MCS-90.  If a 
trip starts at one point in a state and ends at 
another point in the same state, the Federal 
Motor Carrier Safety Regulations do not apply.  
For example, the insurer of a motor carrier 
engaged in an intrastate run and not involved in 
interstate commerce, did not have any duty to 
pay under the MCS-90 Endorsement even 
though the shipment would eventually end up in 
interstate commerce.  General Sec. Ins. Co. v. 
Barrentine, 829 S.2d 980 (Fla.Dist.Ct.App. 
2002).  Likewise, the insurer of a motor carrier 
without federal authority to operate as an 
interstate carrier -- and involved in purely 
intrastate hauling -- was not obligated to pay a 
judgment under the MCS-90 Endorsement.  
Kolencik v. Progressive Preferred Ins. Co., 2006 
WL 738715 (N.D. Ga. 2006).   
 
On the other hand, when a shipper enters into 
lease agreement for a vehicle with the clear 
intent of using it for interstate shipping services, 
the MCS-90 applies to a single intrastate use of 
such vehicle.   Reliance Nat’l Ins. Co. v. Royal 
Indemn. Co., 2001 WL 984737, at *4-7 
(S.D.N.Y. 2001).  Likewise, when an MCS-90 
Endorsement is attached to the policy issued to 
an intrastate motor carrier, a court may 
effectuate the endorsement even though the 
motor carrier does not haul property across state 
lines.  Heron v. Transportation Cas. Ins. Co., 
650 S.E.2d 699, 702 (Va. 2007).  The reasoning 
is that the policy will be given effect 
independently from the nature of the 
transportation service.  Id. 
 
a. Accident Occuring In México 
 
In the Fifth Circuit, the MCS-90 will more than 
likely not obligate an insurer to cover an 
accident occurring in México.  Lincoln General 
Ins. Co. v. Garcia, 501 F.3d 436 (5th Cir. 2007).  
In Garcia, at issue was the counter-part of the 
MCS-90 for buses, the MCS-90B.  The court 
found that the MCS-90B endorsement did not 
apply to an accident in México, because México 
was not a place where the motor carrier was 
subject to the minimum financial responsibility 
requirements of U.S. federal law.  Id. at 442.  
Based on Garcia, the same reasoning will apply 

to a case involving the MCS-90 Endorsement 
when the accident occurs in a foreign country.   
   
4. Judgment Requirement 
 
If an insurance contract has an arbitration 
clause, the MCS-90 Endorsement does not 
preempt arbitration.  Szczepanik v. Through 
Transport Mut. Ins. Assoc., Ltd., 2008 WL 
2166193, at *4 (D.C.N.J. May 21, 2008).  An 
arbitration clause determines the forum and the 
procedure for dispute resolution, but not the 
ultimate question of liability.  Id. 
   
C. When Is The MCS-90 Endorsement Not 

Applicable? 
 
Despite the fact that there is no coverage under 
the policy to which the endorsement is attached, 
several factual circumstances exist that affect 
the application of the MCS-90.  Following are 
some of the most common situations. 
 
1. Endorsement Is Not Attached To The Policy 
 
The MCS-90 Endorsement is mandated as part 
of the insurance policy issued to authorized 
motor carriers.  49 C.F.R. § 397.15.  If, however, 
the endorsement is not attached to the policy, 
courts are split on whether the endorsement 
should be read into the policy.   
 
a. Endorsement Is Part Of The Policy As A 

Matter Of Law 
 
Some courts find that the MCS-90 Endorsement 
becomes part of an insurance policy as a matter 
of law even when the endorsement is not 
physically attached to the policy itself. See 
Waters v. Miller, 560 F.Supp.2d 1318, 1321-22 
(M.D.Ga. 2008) (citing Hagans v. Glens Falls 
Ins. Co., 465 F.2d 1249, 1252 (10th Cir.1972) 
(assuming that because “all parties proceed on 
the premise that the policy ... contains” the 
required endorsement, the endorsement 
became part of the policy); Prestige Cas. Co. v. 
Mich. Mut. Ins. Co., 99 F.3d 1340, 1348 n. 6 (6th 
Cir.1996) (citing Hagans for the proposition that 
“[a]lthough the ICC endorsement in fact is not 
attached to [the insurer's] policy, [the insurer] 
acknowledges it is incorporated as a matter of 
law.”)); see also Travelers Ins. Co. v. Transp. 
Ins. Co., 787 F.2d 1133, 1139 (7th Cir.1986) 
(citing Hagans for the proposition that the MCS-
90 “endorsement may be read into a policy 
certified to the [federal agency governing 
interstate commerce] as a matter of law”). 
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In analyzing Hagans, the court in Waters pointed 
out that the Hagans “court simply assumed that 
the endorsement was incorporated into the 
policy because the parties acted as though it 
was.  Waters, 560 F.Supp.2d at 1322.  The court 
also noted that Hagans was distinguishable 
because the insurer filed a certificate of 
insurance with the ICC certifying that it had 
issued a policy in conformity with the ICC’s rules 
and regulations.  Id.  “When an insurer 
affirmatively represents to the federal 
government that the policy issued to its insured 
complies with federal law, a reasonable 
argument can be made that the insurer should 
be estopped from denying the existence of the 
endorsement.”  Id. 
 
b. To Be Effective, Endorsement Must Be 

Attached To Policy 
 
The Fifth Circuit is among the jurisdictions that 
require the endorsement to be attached to the 
underlying policy.  See, e.g., Illinois Cent. R. Co. 
v. DuPont, 326 F.3d 665 (5th Cir. 2003).   In 
DuPont, the Railroad sued a logging company 
for property damage.  The logging company 
driver was hauling logs for the company, but 
was driving his own truck at the time of the 
accident.  The insurance policy did not contain 
an MCS-90 Endorsement although required by 
law.  The Fifth Circuit was faced with the issue 
of whether to include the endorsement as a 
matter of law.  The court held that the failure to 
include the policy did not give rise to a 
reformation remedy.  Id. at 668.  The court found 
that the regulations place the burden on the 
insured, not the insurer, to obtain the necessary 
insurance endorsements.  Id. at 669.  The court 
reasoned that imputing the endorsement into the 
policy “would create a perverse incentive” for 
motor carriers, who “would have an incentive not 
to comply with the regulations and obtain the 
endorsement and pay the additional premium 
associated with it . . .”  Id. 
 
Other courts have also declined to incorporate 
the MCS-90 into the policies absent evidence 
showing that the insured informed the insurer of 
its needs for interstate coverage.  Waters, 560 
F.Supp.2d at 1323 (citing Brewer v. Maynard, 
2007 WL 2119250, at *2-3 (S.D.W.Va. July 20, 
2007); Howard v. Quality Xpress, Inc., 128 N.M. 
79, 82, 989 P.2d 896 (refusing to incorporate 
MCS-90 into the policy when “nothing in the 
record indicates that ... [the] insurer had any 
basis to believe that the insurance contract 
needed to” comply with federal regulations); 
Thompson v. Eroglu, 2006 WL 3849286, at *7 

(Ohio App. Dec. 29, 2006) (finding in favor of 
insurer who “was unaware of [the insured's] 
interstate hauling” and observing that “the fact 
that [the insured] transported waste in interstate 
commerce and should have been subject to the 
federal regulations does not mean that he 
actually complied with the applicable federal 
regulations”)). 
 
Based on Waters, it follows that any motor 
carrier whose insurer must certify to the federal 
authorities that insurance was issued to its 
insured is likely going to be liable under the 
MCS-90 Endorsement, even if the endorsement 
is not contained in the policy. 
 
2. Dispute Between Insurers Or Between The 

Insurer And The Insured. 
 
Where “an insurance policy provides no 
coverage for non-listed vehicles except to third-
party members of the public through operation of 
the endorsement, the policy provides no 
coverage for purposes of disputes among 
insurers over ultimate liability.” John Deere Ins. 
Co. v. Nueva, 229 F.3d 855, 858 (9th Cir. 2000) 
(quoting John Deere Ins. Co. v. Truckin’ USA, 
122 F.3d 270, 275 (5th Cir. 1997)).  The integral 
purpose of the MCS-90 Endorsement is to 
protect the public and should not be “implicated 
in a dispute between two insurers.”  John Deere, 
229 F.3d at 858.  Likewise, the MCS-90 
protection is not triggered in disputes between 
the insured and its insurers. Canal Ins. Co. v. 
First General Ins. Co.¸ 889 F.2d 604, 611 (5th 
Cir. 1990) (observing that the MCS-90 
protections “serves no purpose against the 
insured or among insurers”), modified on other 
grounds, 901 F.2d 54 (5th Cir. 1990). 
 
The majority of circuits are likewise in 
agreement that the MCS-90 Endorsement does 
not affect the obligations between joint insurers. 
Canal Ins. Co. v. Lincoln Gen. Ins. Co., 2008 WL 
3103270 (W.D. Wash.  Aug. 8, 2008) (citing 
Canal Ins. Co. v. Distribution Servs., Inc., 320 
F.3d 488, 492 (4th Cir. 2003) (“MCS-90 
Endorsement does not control the allocation of 
loss among insurers”); Carolina Cas. Ins. Co. v. 
Underwriters Ins. Co., 569 F.2d 303, 313 (5th 
Cir. 1978) (MCS-90 protects members of the 
public and cannot be invoked by insurers which 
need no equivalent protection); see also T.H.E. 
Ins. Co. v. Larsen Intermodal Servs., Inc., 232 
F.3d 667, 672 (5th Cir. 2001); Empire Fire & 
Marine Ins. Co. v. J. Transport, Inc., 880 F.2d 
1291, 1298 (11th Cir. 1989); Travelers Ins. Co. v. 
Transport Ins. Co., 787 F.2d 1133, 1140 (7th Cir. 
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1986); Grinnell Mut. Reinsurance Co. v. Empire 
Fire & Marine Ins. Co., 722 F.2d 1400, 1404-05 
(8th Cir. 1983); Carolina Cas. Ins. Co. v. Ins. Co. 
of N. America, 595 F.2d 128 (3rd Cir. 1979); 
Carolina Cas. Ins. Co. v. Transport Indemn. Co., 
533 F. Supp. 22, 25 (D.S.C. 1981), aff’d, 676 
F.2d 690 (4th Cir. 1982)); but see Carolina Cas. 
Ins. Co. v. Yeates, 533 F.3d 1202, 1204 (10th 
Cir. 2008); Prestige Cas. Co. v. Michigan Mut. 
Ins. Co., 99 F.3d 1340, 1348-49 (6th Cir.1996); 
Empire Fire & Marine Ins. Co. v. Guaranty Nat. 
Ins. Co., 868 F.2d 357, 361-64 (10th Cir. 1989).    
“The operation of the endorsement is limited, 
and does not alter the relationship between the 
insured and insurer or joint insurers as otherwise 
provided in the applicable policy.”  Canal Ins. 
Co.. 2008 WL 3103270, at *7.  
 
The issue of the state guaranty fund substituting 
for the insolvent insurer was addressed in Pilling 
v. Virginia Prop. & Cas., 95 Fed. Appx. 126 (6th 
Cir. 2004).  The court held that when the motor 
carrier’s insurer became insolvent and the state 
guaranty fund was substituted in for the 
insolvent insurer, the potential amount of 
coverage was limited to the state guaranty 
maximum, but the priority of the insurers did not 
change.  Id. 
 
3. Employee Or Independent Contractor Suing 

The Motor Carrier 
 
The status of an injured person vis-à-vis the 
motor carrier is important in determining whether 
the MCS-90 Endorsement applies.  An 
employee or an independent contractor is not 
entitled to benefits under the MCS-90 regardless 
of whether o not they were a passenger or a 
driver at the time of the accident.    
 
The regulations define “employee”  as:  
 

Employee means any individual, other than 
an employer, who is employed by an 
employer and who in the course of his or her 
employment directly affects commercial 
motor vehicle safety.   Such term includes a 
driver of a commercial motor vehicle 
(including an independent contractor while in 
the course of operating a commercial motor 
vehicle), a mechanic, and a freight handler.  
Such term does not include an employee of 
the Unites States, any State, any political 
subdivision of a State, or any agency 
established under a compact between 
States and approved by the Congress of the 
United States who is acting within the 
course of such employment. 

 
49 C.F.R. §  390.5 (emphasis added).   This 
definition eliminates the traditional common law 
distinction between employees and independent 
contractors.  Consumers County Mut. Ins. Co. v. 
PW & Sons Trucking, Inc., 307 F.3d 362, 365-
366 (5th Cir. 2002).  In PW & Sons, two drivers, 
Bob and Palliet, were hired to haul loads to 
various locations.  On the return trip, Bob was 
driving and Palliet was in sleeping in the sleeper 
berth.  An accident occurred leaving Palliet 
seriously injured.  Palliet made a demand on 
Consumers, and Consumers filed a declaratory 
judgment action seeking a declaration that the 
policy did not cover Palliet because he was an 
employee.  Palliet argued that he was an 
independent contractor.   
 
The Fifth Circuit considered the policy as a 
whole, and determined that the definition of 
“employee” set forth in 49 C.F.R. §390.5 applied 
to both the policy and to the MCS-90 
Endorsement.  The court held that regardless of 
his common law status as an independent 
contractor, Palliet fell within the definition of 
“employee” in 49 C.F.R. § 390.5, precluding him 
from recovering under both the MCS-90 and 
under the underlying policy.  Id.; see also Basha 
v. Ghalib, 2008 WL 3199464, at *4-5 (Ohio App. 
Aug. 7, 2008) (when plaintiffs not associated 
with insured trucking company, MCS-90 
applies); Perry v. Harco Natl. Ins. Co., 129 F.3d 
1072 (9th Cir. 1997) (for MCS-90 purposes, the 
plaintiff’s husband, who was driving at the time 
of the accident and was argued to be an 
independent contractor, was a statutory 
employee and thus precluded from coverage); 
Amerisure Mut. Ins. Co. v. Carey Transp., Inc., 
2007 WL 29235 (Mich. App. Jan. 4, 2007), cert. 
denied, 734 N.W.2d 207, 479 Mich. 851 (2007) 
(injured plaintiff barred by employee exclusion in 
policy as well as in MCS-90 even though 
sleeping the berth at the time of accident while 
her fellow-employee/husband driving);  Canal 
Ins. v. A & R Transportation and Warehouse, 
LLC., 827 N.E.2d 942, 947-948 (Ill.App. 2005) 
(since statutory definition of employee for 
purposes of the MCS-90 included “independent 
contractors,” plaintiff driver was employee of 
insured and MCS-90 Endorsement not 
triggered).   
 
4. MCS-90 Endorsement  Applied To Trailers 
 
Courts differ on whether the MCS-90 attached to 
a policy issued to the trailer’s owner applies to 
an accident in which the owner was not the 
motor carrier.  In John Deere Ins. Co. v. Nueva, 
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229 F.3d 853, 857 (9th Cir. 2000), the driver of a 
tractor-trailer allegedly negligently caused the 
accident.  The tractor was not insured, but the 
trailer was.  There was no allegation that the 
owner of the trailer was negligent.  The court 
reasoned that the “primary purpose of the MCS-
90 [was] to assure that injured members are 
able to obtain judgment from negligent 
authorized interstate carriers.”  Id.  Accordingly, 
the MCS-90 indirectly modified the insurer’s 
policy definition of “insured” to expand coverage 
to include permissive users of the trailer.  Id. 
(citing Adams v. Royal Indemn. Co., 99 F.3d 
964, 970 (10th Cir. 1996)); see also Lynch v. 
Yob, 768 N.e.2d 1158, 1165 (Ohio 2002) (MCS-
90 Endorsement in trailer owner’s policy 
required insurer to indemnify driver as the 
permissive user of leased trailer); Pierre v. 
Providence Washington Ins. Co., 784 N.E.2d 52, 
754 N.Y.2d 179 (App. N.Y. 2002) (citing Adams 
and Nueva); Integral Ins. Co. v. Lawrence 
Fulbright Trucking, 930 F.2d 258 (2nd Cir. 1991) 
(endorsement extends to owner of trailer even 
though there was no evidence of negligence on 
his part).   
 
It is noteworthy that the MCS-90 Endorsement 
obligates the insurer only to pay “any final 
judgment recovered against the insured.”  49 
C.F.R. 387.15.  “Because the exact language 
used in the endorsement is mandated by a 
federal regulation and not subject to modification 
by the parties, the definition of ‘insured’ found in 
the policy is not conclusive.”  Del Real v. United 
States Fire Ins. Crum & Forster,  64 F.Supp.2d 
958, 964 (E.D. Cal. 1998).  The language in the 
endorsement and the intent of the parties 
indicate that the term “insured” refers only to the 
named insured.  Id.  
 
D. What Is Amount Of Surety Under MCS-90 

Endorsement 
 
1.     Minimum Financial Requirements  
 
Appendix B sets forth the minimum financial 
requirements for motor carriers.  See  49 C.F.R. 
§387.9.  The issue presented is whether the 
MCS-90 Endorsement is limited to the minimum 
financial requirements of 40 C.F.R. §387.9 or to 
the limits of the policy to which it is attached. 
 
2. Face Amount Of Policy vs. The Minimum 

Financial Limits 
 
Courts that have held that the insurer must pay 
the face amount of the policy rely on the 
language of the MCS-90 Endorsement, which 

recognizes the insurer’s right of reimbursement.  
See 49 C.F.R. § 387.15 (Illustration I).  The 
endorsement states that, “all terms and 
conditions, and limitations in the policy to which 
the endorsement is attached shall remain in full 
force and effect as binding between the insurer 
and the insurer.”  Id.; see also Real Legacy 
Assurance Co. v. Santori Trucking, Inc., 560 
F.Supp.2d 143, 146 (D.P.R. 2008); Stevens v. 
Fireman’s Fund Ins. Co., 2002 WL 31951274, at 
*6-8 (S.D.Ohio Nov. 6, 2002) (potential liability 
under MCS-90 constrained by stated policy 
limit), aff’d, 375 F.3d 464 (6th Cir. 2004); Hamm 
v. Canal Ins. Co., 10 F.Supp.2d 539, 545-48 
(M.D.N.C. 1998) (policy’s per accident limit 
establishes maximum liability under MCS-90), 
aff’d,  178 F.3d 1283 (4th Cir. 1999); Carolina 
Cas. Ins. Co. v. Zinsmaster, 2007 WL 670937, 
at *4-5 (N.D.Ind. Feb. 27, 2007) (MCS-90 
Endorsement’s security cannot be below 
$750,000, but level of payment is amount of 
coverage under policy).  The reasoning is that 
the language of §387.15 does not alter the limits 
or exclusions of the underlying contract.  Santori 
Trucking, Inc., 560 F.Supp.2d at 146.  
Accordingly, the insurer can pay up to the face 
limits of the policy, and seek reimbursement for 
that amount.  Id. at 146-148.   
 
The same reasoning applies in cases involving 
“drop down” coverage that substitutes the 
excess insurer for the primary insurer upon 
insolvency of the primary insurer.  Wells v. Gulf 
Ins. Co. 484 F.3d 313 (5th Cir. 2007);  McGirt v. 
Gulf Ins., Co., 207 Fed. Appx. 305 (4th Cir. 
2006), cert. denied, 127 S. Ct. 2133, 167 L. Ed. 
2d 864 (2007); Kline v. Gulf Ins. Co., 466 F.3d 
450, 452 (6th Cir. 2006).  When an excess 
carrier is not required to satisfy a carrier’s 
minimum level of financial responsibility, the 
MCS-90 Endorsement does not require it to 
satisfy a judgment below its liability floor simply 
because it is the first solvent insurer.    Wells, 
484 F.3d at 317-18; see also Kline, 466 F.3d at 
452.  In Kline, the plaintiff obtained a $3.2 
judgment against BTI.  BTI had self-insurance 
for $1 million and a $1 million deductible under 
its policy with Reliant.  Reliant had a $1 million 
excess policy and Gulf had a second layer 
excess over that amount.  BTI was insolvent, so 
Reliant paid its $1 million.  The plaintiff argued 
that Gulf should pay the difference between $3.2 
and $1 million.  The Sixth Circuit disagreed, and 
held that the “limits of liability described herein” 
clause preserved the liability limits.  Id. at 455.  
Gulf only had to pay $200,000.   
 
3. Deductibles 

http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_5thcircuit&volume=229&edition=F.3d&page=853&id=10958_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_5thcircuit&volume=99&edition=F.3d&page=964&id=10958_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_5thcircuit&volume=99&edition=F.3d&page=964&id=10958_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_5thcircuit&volume=930&edition=F.2d&page=258&id=10958_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_distctopinions&volume=64&edition=F.Supp.2d&page=958&id=10958_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_distctopinions&volume=64&edition=F.Supp.2d&page=958&id=10958_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_distctopinions&volume=560&edition=F.Supp.2d&page=143&id=10958_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_distctopinions&volume=560&edition=F.Supp.2d&page=143&id=10958_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_5thcircuit&volume=375&edition=F.3d&page=464&id=10958_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_distctopinions&volume=10&edition=F.Supp.2d&page=539&id=10958_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_5thcircuit&volume=178&edition=F.3d&page=1283&id=10958_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_5thcircuit&volume=484&edition=F.3d&page=313&id=10958_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_supremeopinions&volume=127&edition=S.Ct.&page=2133&id=10958_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_5thcircuit&volume=466&edition=F.3d&page=450&id=10958_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_5thcircuit&volume=466&edition=F.3d&page=450&id=10958_01


MCS‐90 and Forms E and F  Chapter 10 
Page 10 

 
 
The obligation of the insurer extend to amounts 
that are deductibles under the terms of the 
policy.  Am. Inter-Fidelity Exch. V. Am. Re-
Insurance Co., 17 F.3d 1018 (7th Cir. 1994);  see 
also Rideau v. J. Edwards, 985 So.2d 311, 315 
(La. App. 2008).   
 
E. Right To Seek Reimbursement From The 

Motor Carrier 
 
The plain, unambiguous language of the MCS-
90 Endorsement recognizes the insurer's right of 
reimbursement. The endorsement states, in 
pertinent part, “The insured agrees to reimburse 
the company ... for any payment that the 
company would not have been obligated to 
make under the provisions of the policy except 
for the agreement contained in this 
endorsement.”  49 C.F.R. § 387.15 (Illustration 
I); see also Canal Ins. Co. v. Distribution Servs., 
Inc., 176 F.Supp.2d 559, 565 (E.D.Va. 2001) 
(“[The insured's] reimbursement obligation is ... 
consistent with ... the language ... of the MCS-90 
Endorsement.”). The endorsement also states, 
“[A]ll terms, conditions, and limitations in the 
policy to which the endorsement is attached 
shall remain in full force and effect as binding 
between the insured and the [insurer].”  49 
C.F.R. § 387.15 (Illustration I). 
 
The MCS-90’s reimbursement obligation is seen 
as a surety agreement that creates “a 
reimbursable obligation as to final judgments 
rendered against the named insured.”  John 
Deere, 229 F.3d at 856; see also Harco Nat’ Ins. 
Co., 107 F.3d at 735-36; see also Travelers 
Indemn. Co. of Illinois v. W. Am. Specialized 
Transp. Serv., Inc., 408 F.3d 256, 260 (5th Cir. 
2005) (“MCS-90 Endorsement is ‘in effect, 
suretyship by the insurance carrier to protect the 
public- a safety net’ and not an ordinary 
insurance provision to protect the insured.”).   
Implicit in any surety agreement is the principal’s 
obligation to reimburse the surety for the amount 
it pays. McGirt v. Royal Ins. Co.¸399 F.Supp.2d 
655, 666 (D.Md. 2005).  The insurer can recover 
any payments the insured would not have been 
liable for under the policy.  Travelers Indemn. 
Co. of Illinois v. W. Am. Specialized Transp. 
Serv., Inc., 408 F.3d at 260.  “The endorsement 
does not extinguish the debt of the insured; it 
transfers the right to receive the insured’s debt 
obligation from the judgment creditor to the 
insurer.”  Id. 
 
III.  FORMS E AND F 
 

Texas law requires that each motor carrier 
operating in Texas obtain liability insurance in at 
least the minimum amount prescribed by 
administrative regulation.  Tex. Transp. Code § 
643.101.  An intrastate motor carrier must certify 
compliance with minimal insurance requirements 
by filing with the Texas Department of 
Transportation (“Tex-DOT”) a Form E 
certification, known as the Uniform Motor Carrier 
Bodily Injury and Property Damage Liability 
Certificate of Insurance.9   Form E certifies that 
Form F Endorsement, the state counter-part to 
the MCS-90, is attached to the policy and that a 
policy was issued to the motor carrier.  The 
purpose of the filing requirements is to ensure 
that liability insurance is always available for the 
protection of motorists injured by commercial 
motor carriers.  Nat’l Cas. Co. v. Lane Express, 
Inc. 998 S.W.2d 256 263 (Tex. App. – Dallas 
1999, pet. denied) (citing Commercial Standard 
Ins. Co. v. McKissack, 153 S.W.2d 997, 1000-01 
(Tex.Civ.App. – Fort Worth 1941, writ ref’d)).  
Form F is contained in Appendix D. 
 
Form F Endorsement, known as the Uniform 
Motor Carrier Bodily Injury and Property 
Damage Liability Insurance Endorsement, 
operates much like the MCS-90 Endorsement by 
amending the underlying policy “to provide 
insurance for automobile bodily injury and 
property damage liability in accordance with the 
provisions of such law or regulations to the 
extent of the coverage and limits of liability 
required thereby.”  See  Form F in Appendix D.    
 
A. Language Of Forms E And F  
 
Form E provides in part: 
 
                                                 
9 Form E and other related uniform forms 
were issued by the National Association of 
Regulatory Utility Commissioners 
(“NARUC”) to promulgate the Section 
202(b)(2) of the Interstate Commerce Act.  
The NARUC is a non-profit organization 
dedicated to represent the interests of State 
public entities who regulate, among other 
subjects, intrastate transportation.  
NARUC’s mission is to provide uniform 
regulations that serves the public interest.  
See www.naruc.org/about.cfm.  NARUC  
within its member states.  The forms are 
used by multiple states, including Texas, as 
counterparts to the MCS-90.  See note 5 
above for an explanation of the use of Form 
E for multi-jurisdiction filings relating to 
interstate commerce. 
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A policy or policies of insurance effective 
from ______ 12:01 A.M. standard time at 
the address of the insured stated in said 
policy or policies and continuing until 
canceled as provided herein, which, by 
attachment of the Uniform Motor Carrier 
Bodily Injury and Property Damage 
Liability Insurance Endorsement [From F 
endorsement], has or have been amended 
to provide automobile bodily injury and 
property damage liability insurance covering 
the obligations imposed upon such motor 
carrier by the provisions of the motor carrier 
law of the Sate in which the commission 
[Tex-DOT] has jurisdiction or regulations 
promulgated in accordance therewith.   

 
See Appendix D, which includes a Form E.   
Form F 
 
1. Applicable Law To The Operation And Effect 

Of The Form F Endorsement 
 
Form E and F are uniform forms promulgated 
pursuant to the provisions of Section 202(b)(2) 
of the Interstate Commerce Act.  The forms are 
intended to comply with multiple state laws as 
well as the ICA.  Nat’l Cas. Co. v. Lane Express, 
Inc. 998 S.W.2d 256 265 (Tex. App. – Dallas 
1999, pet. denied).  Therefore, courts are 
hesitant to ignore the plain language of the form 
and decline to interpret by adding or restricting 
the intent behind Form F.  Id.; see also 
Scottsdale Ins. Co., Inc. v. Oklahoma Transit 
Authority, Inc., 2008 WL 896639, at *6 (N.D. 
Okla. March 29, 2008).  Thus, the plain meaning 
of the endorsement will be given effect.  Id. 
 
2. Texas’ Minimum Insurance Levels 
 
 The minimum levels of insurance are set forth in 
43 Tex. Admin. Code § 18.16(a).  See Appendix 
E (Table of insurance limits required in Texas).   
 
3. Form F Endorsement Must Be Filed With 

The Texas Department Of Transportation 
 
In Texas, a motor carrier duty to file proof of 
commercial automobile liability insurance with 
the Tex-DOT is fulfilled through its insurer, 
surety company, bank or other financial 
institution.  43 Tex. Admin. Code §§ 18.16(a) 
and 18.16(e)(2).  The filing must be made in a 
form acceptable to the Tex-DOT director and to 
the Texas Department of Insurance. 43 Tex. 
Admin. Code § 18.16(e)(2) & (4).  Form E is the 
form approved in Texas to certify that insurance 
was issued to the motor carrier. 

 
a. Cancellation  
 
Form F must be cancelled by the insurer with 
the Tex-DOT.  43 Tex. Admin Code § 18.16(f).  
The form used to cancel Form F is Form K.  See 
Appendix D for a copy of this form.  With regard 
to cancellation, Form F states:   
 

This certificate and the endorsement 
described herein may not be canceled 
without cancellation of the policy to 
which it is attached. Such cancellation may 
be effected by the Company or the insured 
giving thirty (3) days’ notice in writing to the 
State Commission [Tex-DOT], such thirty 
(30 days’ notice to commence to run from 
the date notice is actually received in the 
office of the Commission [Tex-DOT].  
(Emphasis added). 

 
In Texas, an insurer does not need to give 
notice to the state in order to effect cancellation 
when replacement coverage has been 
purchased.  43 Tex. Admin. Code §18.16(f).10  
Thus, an insurer’s failure to give notice to the 
state of the cancellation of a motor carrier 
liability policy issued does not render the 
cancellation ineffective where the touring 
company subsequently purchased replacement 
coverage, thus satisfying the state’s interest in 
protecting the innocent third parties from 
uninsured carriers.  Lancer Ins. Co. v. Shelton, 
245 F.Appx. 355 (5th Cir. 2007); see also Truck 
Ins. Exchange v. E.H. Martin, Inc. 876 S.W.2d 
200, 204-205 (Tex. App. – Waco 1994, writ 
denied) (applying former sections of the Texas 
Administrative Code, court found that 
cancellation effective when replacement 
insurance issued to insured). 
 
b.  Effect Of Failure To Cancel 
 
If cancellation is not effectuated either by filing 
Form K or by obtaining replacement insurance, 
then Form F continues in effect even though, for 
example, the policy period expired or there is 
another limitation that precludes coverage under 
the underlying policy.  If the insured is sued, the 
                                                 
10 Proof of insurance coverage for a seven day or 
90 day certificate of registration may, however, be 
canceled by the insurance company without 30 
days notice if the certificate of registration is 
expired, suspended, or revoked, and the 
insurance company provides a cancellation date 
on the proof of insurance coverage.  43 Tex. 
Admin. Code §18.16(f). 
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insurer is responsible for payment to the plaintiff 
under Form F. 
 
4. Form F Is A Guaranty/Surety Agreement 
 
Form F serves as a “guaranty to the public that 
the insurer will be liable for any damages 
awarded if the insured is unable to pay.”  
Scottsdale Ins. Co., Inc. v. Oklahoma Transit 
Authority, Inc., 2008 WL 896639, at *5 
(N.D.Okla. March 29, 2008) (citing Ross Neely 
Systems, Inc. v. Occidental Fire & Cas. Co. of 
North Carolina, 196 F.3d 1347, 1351 (11th Cir. 
1999); Lancer Ins. Co. v. Shelton, 245 Fed. 
Appx. 355, 358 (5th Cir. 2007) (Form F exists “to 
ensure that liability insurance is always available 
for the protection of motorists injuries by 
commercial motor carriers”); Kolencik v. 
Progressive Preferred Ins. Co., 2006 WL 
738715, *4 (N.D.Ga. Mar. 17, 2006) (the 
purpose of the insurance is not for the benefit of 
the insured but for the sole benefic of the 
public)).  Its purpose is for the insurer to serve 
as a surety to the insured’s performance. Ross 
Neely Systems, Inc., 196 F.3d at 1351. 
 
B. When Is Form F Endorsement Triggered? 
 
Form F is triggered when the underlying policy 
does not provide coverage. 
 
1. No Coverage Under The Policy 
 
The purpose of Form F is to protect the 
members of the public who have been injured by 
the negligent acts of a motor carrier even if the 
vehicle is not covered under the carrier’s policy.  
Scottsdale Ins. Co., Inc. v. Oklahoma Transit 
Authority, Inc., 2008 WL 896639, at *5 
(N.D.Okla. March 29, 2008) (citing Driskell v. 
Empire Fire & Marine Ins. Co., 547 S.E.2d 360, 
365 (Ga.App. 2001); American Nat’l Ins. Co. v. 
Levy, 594 N.Y.2d 118 (N.Y.Sup.Ct. 1992)).   
 
Forms E and F have the “effect of making the 
Form F insurer an insurer of last resort when no 
insurance would otherwise be available.”  Nat’l 
Cas. Co. v. Lane Express, Inc. 998 S.W.2d 256, 
263 (Tex. App. – Dallas 1999, pet. denied).  
“This may occur, for example, when a motor 
carrier fails to pay the required premium for 
insuring a vehicle or another carrier covering the 
vehicle refuses or is unable to honor a claim.”  
Id.  It may also occur if the vehicle involved is 
not listed in the main policy.  Love-Diggs v. 
Tirath, 911 A.2d 539 (Pa. 2006).    
 
a. Duty To Defend 

 
Generally, there is no duty to defend if there is 
no coverage under the policy notwithstanding 
the application of Form F endorsement.  In 
Driskell, however, the Georgia Court of Appeals 
found that the insurer had a duty to defend 
because Form F was triggered.  Empire Fire & 
Marine Ins. Co. v. Driskell, 585 S.E.2d 657, 449-
50 (App. Ga. 2003).  The court reasoned that 
the underlying policy provided coverage by 
virtue of Form F.  It found that the “Form F 
Endorsement enlarged the scope of the policy to 
include the unscheduled vehicles up to the 
statutory minimum.”  Id. at 450.  Accordingly, the 
duty to defend applied.  Id.   
 
2. The Motor Carrier Is Involved 
 
The motor carrier is required to show proof that 
it is insured; therefore, Form F applies only to it.  
See, e.g., Progressive County Mutual Ins. Co. v. 
Carway, 951 S.W.2d 108, 113 (Tex. App. – 
Houston [14th Dist. 1997, pet. rehearing denied).  
Moreover, when the insurer certifies in Form E 
that a specific motor carrier has insurance, it is 
not certifying that any other possible insured 
under the policy is entitled to ripe the benefits of 
the Form F Endorsement.  Id. at 112-113.  
Accordingly, the “insured” referred to in Form F 
refers only to the named insured, not to others 
who may fall within the definition of “Persons 
Insured” in other parts of the policy.  Nat’l Cas. 
Co. v. Lane Express, Inc. 998 S.W.2d 256, 264 
(Tex. App. – Dallas 1999, pet denied); see also 
Wolcott v. Trailways Lines, Inc.,774 So.2d 1054, 
1057 (La.App. 2000).     
 
3. Insurer Has Reimbursement Recourse 
 
An insurer who pays under Form F can seek 
reimbursement from the insured even if the 
insured did not consent to pay a claim.  
Scottsdale Ins. Co., Inc. v. Oklahoma Transit 
Authority, Inc., 2008 WL 896639, at *6 
(N.D.Okla. March 29, 2008).  The right to seek 
reimbursement is not contingent on the insured’s 
agreement to reimbursement or to consent to 
the payment under Form F.  Id.  For F “is a 
standard form used by insurance companies 
across the country, and every court to consider 
the issue has found that Form F permits the 
insurer to seek reimbursement from the insured 
for liability arising solely under Form F.”  Id. 
(citations omitted).  Form F balances the 
obligations of the insurer against the interests of 
the public, and requires an insurer to pay claims 
arising out of the use of uninsured vehicles 
operated by motor carriers.  Id. (citing Ross 
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Neely Systems, Inc. v. Occidental Fire & Cas. 
Co. of North Carolina, 196 F.3d 1347, 1351 (11th 
Cir. 1999)).  
 
C. When Is Form F Not Applicable? 
 
1. Motor Carrier Transports Interstate 
 
The Texas Administrative Code defines a motor 
carrier as “[a] person that controls, operates, or 
directs the operation of one or more vehicles 
that transport persons or cargo over a public 
highway in this state.”  43 Tex. Admin. Code § 
18.2(27).  Based on this definition, if the motor 
carrier is operating outside Texas, Form F does 
not apply.  Alphonse v. W.M. Kinner Transport 
Co., 452 F.2d 700, 702-03 (5th Cir. 1971) 
(plaintiffs not entitled to reform policy to cover 
claims arising out of operations beyond 
boundaries of Texas).   
 
2. Endorsement F Survives Claim Of Alleged 

Fraud Or Misrepresentation Of Insured At 
Inception Of Policy 

 
An insurer’s claim that the policy is void because 
of fraud or misrepresentation at the inception of 
the policy will not preclude the application of 
Form F.   Omaha Indemn. Co. v. Pall, Inc. 817 
S.W.2d 491, 497 (Mo. App. E.D. 1991).  “So 
strong is the intent to protect the public that even 
fraud or misrepresentation . . . has long been 
rejected as an acceptable reason for the 
avoidance of liability, so long as the insurance is 
compulsory.”  Id. (citing Aetna Cas. & Surety Co. 
v. O’Conner, 170 N.E.2d 681 (N.Y. 1960)).11   
 
When compulsory or financial responsibility 
insurance policy is at issue, the insurer cannot 
retrospectively avoid coverage under to escape 
liability to the claimant on these grounds.  See, 
e.g., Farmers Ins. Exchange v. Rose, 411 F.2d 
270 (9th Cir. Ariz. 1969) (applying Arizona law); 
Allstate Ins. Co. v. Dorr, 411 F.2d 198 ( 9th Cir. 
Ariz. 1969) (applying Arizona law); Continental 
Western Ins. Co. v. Clay, 248 Kan. 889, 811 
P.2d 1202 (1991); National Guild Ins. Co. v. 
Johns, 247 Md. 27, 230 A.2d 86 (1967) 
(recognizing rule, although not decided under 
compulsory act); In re Opinion of Justices, 251 
Mass. 569, 147 N.E. 681 (1925); Atlantic 
Casualty Ins. Co. v. Bingham, 10 N.J. 460, 92 
A.2d 1, 34 A.L.R.2d 1293 (1952); Search Term 
                                                 
11 There are no MCS-90 cases with these same 
facts that the author was able to find.  However, 
the same reasoning can be applied to a policy 
containing the MCS-90 Endorsement. 

Begin Aetna Casualty & Surety Co. v. O'Connor, 
8 N.Y.2d 359, 207 N.Y.S.2d 679, 170 N.E.2d 
681, 83 A.L.R.2d 1099 (1960 Search Term End); 
Ferguson v. Employers Mut. Casualty Co., 254 
S.C. 235, 174 S.E.2d 768 (1970) all cited in 7 A 
Couch on Ins. § 106:33 (June 2008).  
 
D. How Much Is Insurer Liable For Under Form 

F? 
 
The courts are split on whether the limits of the 
policy or the statutory minimum limits apply.  
One view is that the state’s minimum financial 
statutory limits describe the insurance that a 
motor carrier must have to operate, and that 
Form F sets out the minimum amount that it 
covers by reference to the statutory limits.  
Kolencik v. Progressive Preferred Ins. Co., 2006 
WL 738715, at *4-5 (N.D. Ga. Mar. 17, 2006).  
The reasoning is that Form F does not extend 
coverage of the underlying policy and that rules 
of insurance construction require the 
endorsement to take precedence over conflicting 
language in the policy..  Id., at *5; see also 
Empire Fire & Marine Ins. Co. v. Driskell, 547 
S.E.2d 360,363-364 (App. Ga. 2001), affm’d, 
585 S.E.2d 657 (App. Ga. 2003); Ross v. 
Stephens, 269 S.E.2d 705, 708 (Ga. 1998); 
Kinard v. Nat’l Indemn. Co.,  483 S.E.2d 664, 
668 (App. Ga. 1997).   
 
1. Punitive Damages May Be Covered Under 

Form F 
 
Form F may not cover punitive damages.  Ross 
Neely Systems, Inc. v. Occidental Fire & Cas. 
Co. of North Carolina, 196 F.3d 1347, 1351 (11th 
Cir. 1999).  Under Form F, the insurer is only 
required to provide the amount required by the 
state’s statutes and regulations.  Id.  If the 
regulations only allow for recovery of negligence 
and wanton disregard, punitive damages are 
within the statutory scheme.  Id. 
 
E. Insurer’s Right To Seek Reimbursement 
 
1. No Requirement Of A Final Judgment 
 
Unlike the MCS-90, an insurer who pays under 
Form F may seek reimbursement from the 
insured without the need of a final judgment so 
long as it paid the plaintiff pursuant to the 
endorsement. Nat’l Cas. Co. v. Lane Express, 
Inc. 998 S.W.2d 256, 265 (Tex. App. – Dallas 
1999, pet denied).   
 
In Lane Express, the named insured settled the 
claim with the plaintiff.  The insurer did not sign 
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the settlement agreement.  The insurer paid part 
of the settlement and sought reimbursement 
from the insured, who alleged that a judgment 
was required before the right to reimbursement 
was triggered.  The Dallas Court of Appeals, 
disagreeing with the insured, noted that the word 
“judgment” was not contained in the 
endorsement.  Rather, “Form F provides that 
‘the insured agrees to reimburse the company 
for any payment made by the company it would 
not have been obligated to make under the 
terms of this policy except by reason of the 
obligation assuming in making … [the Form E] 
certification.’ (Emphasis Added).”  Id. at 265.  
Because Form F is a uniform endorsement 
intended to comply with multiple state laws and 
with federal law, the court saw no reason to limit 
reimbursement to judgments.  Id.   
 
2. Reimbursement Can Be Sought Only 

Against The Named Insured 
 
Reimbursement can only be sought against the 
named insured.  Nat’l Cas. Co. v. Lane Express, 
Inc. 998 S.W.2d 256, 264 (Tex. App. – Dallas 
1999, pet denied).  The “insured” referred to in 
Form F refers only against the named insured, 
not others who may fall within the definition of 
“Persons Insured” in other parts of the policy.  
Id.  This is so because Form F provides for 
reimbursement from the “insured.”  Id.   The 
reasoning is that only the name insured, who 
signs the policy and whose name appears in the 
body of the policy, is a party to the insurance 
contract and the insurer has no authority to bind 
any parties who are not parties to the contract 
when later seeking reimbursement from them.  
Id.   
 
IV. Conclusions 
 
Under both the MCS-90 and the Form F 
endorsement, courts have gone out of their way 
to effectuate the intent behind their enactment, 
to protect the public from negligent insolvent 
motor carriers.  Lately, however, courts are 
focusing more on the “plain language” of the 
endorsement.  Texas and the Fifth Circuit are 
leaders in this interpretation when these 
endorsements are at issue.  
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