IN THE CIRCUIT COURT OF WINSTON COUNTY, ALABAMA

JOHNNY BROCK; SHARLENE
BROCK,

Plaintiffs,
CASE NO.
CV-2009-900071

§

§

§

§

§

§
FARM BUREAU INSURANCE OF !
N.C., INC.; NORTH CAROLINA )
FARM BUREAU INSURANCE !
GROUP; NORTH CAROLINA )
FARM BUREAU MUTUAL !
INSURANCE COMPANY, INC.; !
BRYAN MEINERT, )
§

§

Defendants.

DEFENDANTS’ AMENDED
MOTION FOR SUMMARY JUDGMENT

COME NOW the Defendants, FARM BUREAU INSURANCE OF N.C.,
INC.; the defendant incorrectly designated as NORTH CAROLINA FARM BUREAU
INSURANCE GROUP; NORTH CAROLINA FARM BUREAU MUTUAL
INSURANCE COMPANY, INC.; and BRYAN MEINERT (hereinafter referred to as
“Defendants” or “Farm Bureau”), and file their Motion for Summary Judgment

pursuant to Rule 56 of the Alabama Rules of Civil Procedure as to each paragraph and

sub-paragraph of Plaintiffs’ complaint and amended complaint(s) on the ground that



there is no genuine issue as to any material fact, and Defendants are entitled to

judgment as a matter of law. Defendants move the Court to make judgment final,

pursuant to Rule 54(b), of the Alabama Rules of Civil Procedure.

This motion is based on the following:

A. Pleadings and discovery to date.

B. Deposition testimony of Plaintiff, Johnny Brock, and exhibits to same.

C. Farm Bureau claim file for Johnny Brock claim FO 1062343 referred to
as “FBINC claim file.”

D. Depositions to date and exhibits to same including Leon E. Turner, III;
and Todd Childers.

I. STATEMENT OF UNDISPUTED FACTS

1. This case arises from a paid insurance claim.

2. Itis undisputed that Plaintiffs, Johnny and Sharlene Brock, were insured
by Farm Bureau Insurance of N.C., Inc., under a named-peril farmowner’s policy (FO
1062343) and made a claim for windstorm damage to poultry houses located at 2435
County Road 66 in Arley, Alabama, on or about September 1, 2005. The date of
loss was noted in the claim file to be August 29, 2005, and the claim was initially

adjusted by Southeastern Claims Service, Inc., and its employee, Tommy Pennington,

.



who inspected the property on September 9, 2005 (FBINC claim file).

2. On September 15, 2005, Pennington reported to Farm Bureau and

stated, among other findings, the following:

Damage — Structure one: Inspection reveais high winds blew off 5 pieces of metal from the
roof of structure one. The insured stated the curtain fell on the cast exterior wall due to high
winds and he had to restring it. Also, the structure is visibly leaning length ways, [ have called a
structural engineer to have a look at the structure to determine the cause of the leaning. Any
depreciation was based on the age and condition of the property at the time of the inspection.

Damage ~ Structure two: Inspection reveals that high winds blew 6 pieces of metal off the
roof of structure two. The insured stated a door was damaged by high winds, It appears as if the
doot is just off of its track. The insured stated this was all the damage to structure two, Any
depreciation was based on the age and condition of the property at the time of the inspection.

Damage ~ Structure three: Inspection reveals minor wind damage to some metal ridge
capping and metal roofing of structure three, The insured stated that structure three was leaning
width ways due to high winds. Again, T have called a structural engineer to have a look at the
structure to determine the cause of the leaning. Any depreciation was based on the age and
condition of the property at the time of the inspection.

Damage — Structure four: Inspection reveals high winds blew 3 pieces of metal off the roof
of structure four., The insured stated this was all the damage to structure four, Any depreciation
was based on the age and condition of the property at the time of the inspection.

Damage - Structure five: Inspection reveals high winds blew 3 pieces of metal off the roof
of structwre five, Also, the insured stated high winds blew debris into his curtain on the west
exterior wall causing minor cosmetic damage. The insured stated this was all the damage to
structure five. Any depreciation was based on the age and condition of the property at the time of

the inspection.
Damage — Structure six: Inspection reveals high winds blew 1 piece of metal off the roof of
structure six. Also, nails were up all over the roof of structure six, It appeared to me as if the

nails had been up for quite some. Any depreciation was based on the age and condition of the
property at the time of the inspection.



3. Following receipt of same, Farm Bureau authorized the hire of a certified
and Alabama licensed professional structural engineer, Ned Fortenberry, of
Engineering Design & Testing, Inc. (ED&T), to conducta further inspection of the loss
property (Plaintiffs’ poultry houses), and specifically to determine the cause of
“leaning” to houses one (1) and three (3). It is undisputed that only these houses out
of six were reported by Pennington to Farm Bureau as having sustained “leaning”
damage. The remaining four houses were reported to have sustained varying degrees
of metal ridge or roofing damage. Fortenberry inspected the property on September
26, 2005 (FBINC claim file).

+. On October 7, 2005, Fortenberry rendered a written report to Farm
Bureau through Pennington that detailed his inspection of the property and stated in

part:

defiection that is required for stability of this type of structure.  Columns in Poultry House
No. 1 and No. 3 leaned uniformly in the left-to-right direstion. Poultry House No. 2 had
columns that leaned in opposite left-to-right directions. The rool cause of lateral movement
of eolumns in Poultry House No. 1 and No, 3 is related to the inadequate truss to column
connections and the inadequate suil compaction around the base of columns. Wind may have
contributed to the amount of lean but is not the reot cause.



5. Fortenberry reached the following conclusions:

of this type of structure, Columns in Poultry House No. 1 and No. 3 leaned uniformly
in the left-to-right direction. When compared to Poultry House 2 which had columns
that leaned in upposite left-to-right directions. The root cause of lateral movement of
columns in Poultry House No. 1 and No. 3 is related to the uudequntctrmwmiumn
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6. Farm Bureau’s adjuster, Bryan Meinert, subsequently inspected the
property and met with Johnny Brock on October 21, 2005, and made an offer to
settle the claim as to all six houses in the amount of $25,444.64. The claim file reflects

that Brock “has Porter/Baker coming in Monday & will C/B (call back).” It is
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undisputed that Porter & Baker is a farm property construction firm located in
Addison, Alabama. The claim file further indicates that Meinert called Brock on
October 24, 2005, and left a message for a return call on the Brock’s answering
machine. Not having his message returned, Meinert telephoned Brock again on
October 27, 2005, and spoke with Sharlene Brock who stated that Johnny Brock was
not in; Meinert requested that the latter call him. On November 10, 2005, not
having heard from Brock, Meinert prepared a “Property Claim Narrative Report” to
Todd Childers at Farm Bureau (FBINC claim file).

7. In this report, Meinert stated in part:

OFEMING COMMENTS:

| received this CAT 47 file which had been acsigned to Southeastem for appraisal. The LA called for a
struclural engineer fo determine the cause for lean condition in mulipla poully housss. The condensed
wversion of this report is that whila wind may not ba the root causs of these losses, wind can NOT be ruled
out a3 an aggravating, or conributing factor. With this in mind, | am atempling to negotiate this loss with
the insuresl,

INVESTIGATIDN SUMMARY:

A assignad t this ines by DCM as | was on vacation st me of loss. |A assigned EDST fo prefosm CAO.
Upar my retum and after review of the 1A and CA0 repord, smanged face o face masting with the insured
tn include my cum walk through inspection,




DESCRIPTION OF LOSS:

Insured hes 6 pouttry houses. Poultry house 1 has 2 lean to the rear. Poulry house 2 hs a fsan o right
and rear when viewed from the front of the siructure, it also appears o have approximately 8 broken
frusses involving at least the lower chord, PH 2 appears ko be the most heavily damaged. Pouttry house 3
has a lean {a the left when viewed from the front with 4-6 damaged trusses. Poullry house 4 has no
visibla damage. Poutlry house 5 has a lean o the left and rear when viewed From the front and k appears
that ordy the rear half of the sinriure |3 affecied. The damages to Poultry houss 6 afa nearly identical to
the 54 houge. Thess observatione are based on a walk through Inspection conducked with the insired on
1O2172005. The I has compleled an estimada In the ACY amount of $5,184.54 which rsprasents the
uncontested damages. My eztimates for the addifional repairs (s $21,250.00. After appéication of the
$1000.00 deductible the offer extended to our insured 5 a coinpromise seflemernt was $25,444.64.

CLOSING COMMENTS:

b any meting with the insurad he indicated that he had several contraciors come out o esiimate
damages efifough no writhan copies were provided tp this adfuster. Mr. Insured séated that ong comparmy
had stated thet damages sxpeeded $100k, but 2gain ne further information wes forthcoming, insured did
afpesr i be open i a compromise seifisment, and that Is the cowse | am pursuing at this fime,

8. Subsequent to this report, Meinert negotiated a claim payment to Brock
in the amount of $25,444.64, based upon his personal inspection and calculation of
estimates to repair the property damage. It is undisputed that Meinert wrote a check
to Brock in this amount on December 1, 2005, that stated on its face, “IN FULL

PAYMENT FOR Any & All Wind Loss.” It is undisputed that Brock endorsed and



deposited this check. Itis moreover undisputed that Brock signed a “Sworn Statement
in Proof of Loss” which stated the total amount claimed under the policy was

$25,444.64 (FBINC claim file):

ll_m — |WAME QF DPIUER
-—Il—""'-"_'h-.
' @’Fﬁt-i{. S S e FIRTE R

A0 /062343 W-EP | 341237

4 e W ("j-r"“”ﬂFrlg? oo _é

mwmw.umm aFURARCE CONPANY . 5
N,
by N'_."f (/lt # .,JHHG ff i .n‘l;'lr T ﬁ‘n’l’ s 45.1'.--1"1!_.15 15_!}'{111'
B = PLEASS FIESENT FOR IWVUENT WIFHS & DATS
Sk I e e B omal UL PR N gy ity e 4 1t

e
gpm - {’-!l':i*\"; = FB’W“-"'F—

FIREST CITEENS-EANK i TRUST 00, RALEISH, KO,

11.  The Amauné Glalimad under fhe sbove numbsmd poliey iz .........cooeoiiien i SE 5 E g:

mmm&mwhahwwmmﬁ lﬂ:ﬂﬂﬂimmpuﬂmlmd.wmmmnmmmm
by or with the privity or consant of your insured or wmmmmmﬁ|ﬂmnm-mmasm
memtioréd haeein of i annexed schedules buf such B wene desireyed or damaged at the tme of sald N0 proparty savisd haa [n any
meanner bean concaaked, and no atiemprt ko decsive the el company, a5 to the axtent of sald bss, has In any manner been made, Any
ﬂarunhnmtbnmehemadwﬂlbeﬁmdadaﬂmmldmmmtnfmmd

Tha furnkehing of thls blank ar the praparation of pooks by & represe the above insurance company ls nok 8 walver of
any of Its rights.
oy o sy Bzt
County of Insureds/ j
ond bedore aayct_lardd 1008

' Modary Public
2 +
RSO
9. It is undisputed that Brock testified that he obtained an oral estimate

from a Mr. Kevin Andrews for repair and/ or replacement of houses one (1), two (2),
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and three (3) in the amount of $140,000.00, but this estimate was never put into
writing and was not provided to Farm Bureau or Meinert at any time other than by
verbal reference (Brock, pp. 124-128). It is undisputed that Brock never submitted
a written estimate to Farm Bureau (Brock p. 144). Although he can read, write, and
understand the English language, Brock did not read all of the language on the
settlement check before he endorsed and deposited same (Brock, p. 143).

10.  After he deposited the settlement check, Brock did not have any further
contact with Farm Bureau about the claim even though he disagreed with the estimates
for repair calculated by Meinert which lead to the offer of $§25,444.64. In fact, it is
undisputed that Brock disagreed with the claim payment (Brock, p. 145), but he did
not use all of the payment to undertake repair on the poultry houses and only “put
metal on the top and fixed some broken trusses.” Brock never submitted any other
information to Farm Bureau or communicated with it in respect to the claim; he
continued to receive flocks of birds for the houses — and has not incurred any loss of
income to date; he did not write the Alabama Department of Insurance with any
complaint after the claim payment; and he did not communicate with or write to Farm
Bureau with any complaint after same (Brock, p. 148).

11.  But “about a year ago,” or roughly on or about November 23, 2009,

9.



more than four (4) years after the loss event, Brock was contacted by the now
former Winston County Sheriff, Ed Townsend — out of the blue, Brock states — and
was told that he needed to call Daryl Burt, one of the Plaintiffs’ attorneys in this case.
It is undisputed that Sheriff Townsend does not know Brock, yet he called Brock and
on the telephone and “says you go see Daryl Burt about hurricane damage from ‘05.”
Brock freely admits that he did not ask Sheriff Townsend any questions about how he
(Townsend) knew about Brock’s property damage; stated that Townsend has never
been to his property; and offered that he “does not know” if the Sheriff was “running
Farm Bureau cases” (Brock, pp. 150-155).

12, And it is undisputed that in his judgment, Brock felt that his claim
was denied when “Bryan Meinert put that check in [his] hand” for the

claim payment on December 1, 2005 (Brock, p. 160).

II. CONTROLLING LEGAL AUTHORITY

A. Burden of Proof

13. The moving party in respect to summary judgment has the burden of
making a prima facie showing that there is no genuine issue of material fact and that it
is entitled to a judgment as a matter of law. Once this showing is made, the burden

then shifts to the opponent, who must present “ substantial evidence” creating a

10-



genuine issue of material fact, so as to avoid the entry of judgment against it. Lee v.

City of Gadsden, 592 So. 2d 1036 (Ala. 1992). If the party opposing the motion fails

to offer substantial evidence (or that evidence of such weight and quality that fair-
minded persons in the exercise of impartial judgment can reasonably infer the
existence of facts sought to be proved) to contradict that presented by the movant, the
Court is left with no alternative but to consider the evidence uncontroverted.

Whatley v. Cardinal Pest Control, 388 So. 2d 529 (Ala. 1980).

14. In opposing a motion for summary judgment, a party cannot use
conclusory allegations, speculation or subjective beliefs to satisfy the requirement of

substantial evidence. Peterman v. Auto Owner’s Ins. Co., 623 So. 2d 1059 (Ala.

1993). Summary judgment should only be denied when there are genuine issues of
material fact, and an issue is genuine only if reasonable persons could disagree. Long

v. Jefferson County, 623 So. 2d 1130 (Ala. 1993). However, if there are only issues

of law and no genuine issue of material fact remaining before the trial court, then
summary judgment is not only proper, but mandatory if, as a matter of law, proof of
the material facts supporting the moving party's position has been made with no
substantial evidence to the contrary offered in opposition. See generally, Coggin v.

Starke Bros. Realty Co., Inc., 391 So. 2d 111 (Ala. 1980); and Watson v. Auto
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Owner’s Ins. Co., 599 So. 2d 1133 (Ala. 1992).

B. Affirmative Defenses

(A) Accord and Satisfaction

15.  “When a check is sent upon the condition that it be accepted in full
payment of a disputed claim, there is, as a general rule, but one of two courses open
to the creditor — either to decline the offer and return the check, or accept it with the
condition attached. The moment the creditor endorses and collects the check,
knowing it was offered only upon condition, he thereby agrees to the condition, and

is estopped from denying such agreement.” Public National Life Insurance Co. v.

Highsmith, 256 So.2d 912, 919 (Ala. 1971). Further, “As a general rule, when a
check is tendered upon the condition that the creditor accept it in full payment of a
disputed claim, there are two options available to the creditor. He may reject the
tender or accept the tender with the condition attached. Endorsing and depositing the
check is tantamount to accepting the tender with the condition attached. Such acts

fulfill the requirement for an accord and satisfaction.” Bivins v. White Dairy, 378

So.2d 1122, 1124 (Ala.Civ.App.1979). “There is no legal obligation to cash a check
tendered as a full settlement of a disputed claim when it is not for the correct amount

due. Ifplaintiff had cashed the check so tendered, that circumstance would have given
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rise to a claim that it was an accord and satisfaction.” Boohaker v. Trott, 145 So.2d

179, 184 (Ala. 1962) (citation omitted).

16. In Shoreline Towers Condominium Owers Ass'n, Inc. v. Zurich

American Ins. Co., 196 F.Supp.2d 1210 (S.D. Ala. 2002), a condominium

association's claims against a property insurer for improperly applying windstorm
deductible in calculating benefits payable were discharged by accord and satisfaction:
“An accord and satisfaction occurred between Zurich and Shoreline because there was
a genuine dispute as to the amount of damages owed under the Policy, and Shoreline
agreed to accept payment of $86,000 as a final settlement of all claims. Ala. Code § 7-
3-311 (1975). By accepting the $86,000 check, Shoreline agreed to the condition
under which payment was made, which was the release of all claims. Under Alabama
law, an accord and satisfaction has occurred if there is a dispute as to an amount owed
and an agreement is reached on how much will be paid to extinguish all obligations.”

Shoreline Towers v. Zurich American Ins. Co., 196 F.Supp.2d at 1215, citing Tatum

v. Cater, 119 So.2d 223, 225 (Ala. 1960).
B. Statute of Limitations: Bad Faith
17.  Inrespect to claims for bad faith refusal to pay insurance benefits, “The

statutory limitations period for bad faith claims arising on or after January 9, 1985, is

13-



two years. Our supreme court has held that ‘the bad faith refusal to pay a claim is
merely a species of fraud and, as such, the statute of limitations applicable to fraud

apply.”” McLeod v. Life of the South Insurance Company, 703 So.2d 362, 364

(Ala.Civ.App. 1997) (citations omitted). The McLeod court continued, ““The running
of the statute of limitations [for fraud] may be triggered when the party seeking to
bring the action knew of facts which would put a reasonable mind on notice of the
possible existence of fraud. This is also the standard by which to determine when
a cause of action for bad faith refusal to pay insurance benefits accrued for the purposes
of commencing the running of the statute of limitations.”” McLeod, 703 So.2d at 364,

citing Farmers & Merchants Bank v. Home Ins. Co., 514 So.2d 825, 831-32 (Ala.

1987) (emphasis in original). “‘[A] cause of action for bad faith refusal to honor
insurance benefits accrues upon the event of the bad faith refusal, or upon
the knowledge of the facts which would reasonably lead the insured to a
discovery of the bad faith refusal.”” McLeod, supra at 365, citing Blackburn v.

Fidelity & Deposit Co. of Maryland, 667 So.2d 661, 668 (Ala. 1995), the latter

quoting Safeco Ins. Co. of America v. Sims, 435 So.2d 1219, 1222 (Ala. 1983)

14-



(emphasis added).’

C. Statute of Limitations: Fraud

18.  Alabama Code 1975, § 6-2-3, provides, “In actions secking relief on the
ground of fraud where the statute has created a bar, the claim must not be considered
as having accrued until the discovery by the aggrieved party of the fact constituting the
fraud, after which he must have two years within which to prosecute his claim.”
Although the statute explicitly provides that the claim is not considered as having
accrued until the aggrieved party’s discovery of the fact constituting the fraud, the
discovery issue is viewed objectively rather than subjectively. In other words, “the
fraud is deemed to have been discovered for the purposes of the statute of limitations
when the party actually discovers the fraud, or which has facts which, upon closer
examination, would have put a reasonable person on inquiry which, if pursued, would

have led to the discovery of the fraud.” Alabama Tort Law, Roberts & Cusimano, §

20.21 (4th ed. 2004).

19. Roberts and Cusimano continue, “Another frequently invoked

1

In McLeod, the court concluded, “The issue before us is whether the denial letter of March 31, 1992,
provided McLeod with knowledge of facts that would reasonably lead him to discover what he alleges to have
been a bad faith refusal to pay his claim, and to discover what he claims to have been a fraudulent suppression
of the existence of the incontestability clause. Ifthe letter did give him that knowledge, then his bad faith and
fraudulent suppression claims are barred because they were not brought within two years of March 31, 1992.
McLeod, 703 So.2d at 365 (emphasis added).
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expression is that fraud is deemed to have been discovered when it ought to have been
discovered. In other words, there must be some disposition and effort to obtain a
knowledge of the facts, a requirement of reasonable diligence. The question is not
simply what facts the aggrieved party actually knew, but of what facts he might have
actually obtained knowledge had he sought it form the natural sources of information

that were at his command.” Alabama Tort Law, Roberts & Cusimano, supra.

20.  Inthe case of RaCON, Inc. v. Tuscaloosa County, etal., 953 So.2d 321

(Ala. 2006), the Alabama Supreme Court stated, “A two-year statute of limitations
applies to fraud actions. That limitation period begins to run when the claimant
discovers the fraud. In Alabama, fraud is discoverable as a matter of law when a

claimant receives documents that put him or her on notice that the fraud reasonably

should be discovered.” RaCON v. Tuscaloosa County, 953 So.2d at 336. Working

from this rule of law, the facts in RaCON indicated that it had received correspondence
from a project engineer detailing additional work (construction of rock buttresses) to
be performed on a road project; RaCON did not prepare its bid based upon this work
and subsequently claimed fraud in having to do accomplish the work and to recover
damages over and above its bid amount for same. The correspondence, however, stated

the obligations of RaRCON under the contract in respect to the additional work, contrary
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to RaCON’s assertion that it did not discover the requirement of such until much later
at a meeting at which it was directed to do the work. In rejecting RaRCON’s argument,
the court wrote, “The plain meaning of BKI’s November 30, 1999, letter was that
RaCON would have an expansive obligation to construct rock buttresses. ... BKI’s
statements in that correspondence unquestionably are inconsistent with RaCON’s

alleged pre-bid understandings.” RaCON v. Tuscaloosa County, 953 So.2d at 336.

21.  See,also, Jones v. Kassouf & Company, P.C., 949 So.2d 136, 140 (Ala.

2006): “[A] party will be deemed to have ‘discovered’ a fraud as a matter of law upon
the first of either the actual discovery of the fraud or when the party becomes privy to
facts that would provoke inquiry in a reasonable person that, if followed up, would lead

to the discovery of the fraud” (citations omitted). And see, Auto-Owners Insurance

Company v. Abston, 822 So.2d 1187 (Ala. 2001): the insured brought an action against

his health and automobile insurers to recover for breach of contract and fraud in
connection with payments made to the health insurer following payment to the health
insurer of subrogation benefits by Auto-Owners. It was undisputed that Auto-Owners
sent a letter to Abston telling him that a request for reimbursement of medical expenses

had been made by the health insurer; Abston sued for fraud, bad faith, and breach of

contract after learning that some medical expenses remained unpaid. The Alabama
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Supreme Court held that it was undisputed that Abston received the letter from Auto-
Owners and read same and “[t]aken as a whole, that information would make clear to
a reasonable person that (1) Auto-Owners had received a request for reimbursement .
.. (2) that the request for reimbursement was for medical expenses that had been paid
[by the health insurance carrier]; and (3) that this reimbursement was in accordance with

the agreement between [the health insurer and Abston].” Auto-Owners v. Abston, 822

So.2d at 1195. The court continued:

“Although expressed in terms of misrepresentation
and suppression of various specific facts, all of
Abston’s fraud claims are founded on Auto-Owners’
decision to pay Congress Life rather than Abston or
the medical providers directly. Based on the
information Abston received from [Auto-Owners]
Abston was privy to facts that would provoke
inquiry in the mind of a person of reasonable
prudence, which, if followed up, would have easily
led to the discovery of Auto-Owners’ intention to
pay, and its eventual payment to, Congress Life (the
health insurer). Therefore, the two-year statutory
limitations period on Abston’s fraud claims began to
run on Abston’s receipt of [Auto-Owners’] August

21, 1996, letter.”

Auto-Owners v. Abston, 822 So.2d at 1195-1196.

22.  Seealso, Dickinson v. Land Developers Const. Co., Inc., 882 So.2d 291

(Ala. 2003): “The ‘discovery rule,” found in Ala.Code 1975, § 6-2-3,1 applies to fraud
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claims. See Sanders v. Peoples Bank & Trust Co., 817 S0.2d 683, 686 (Ala.2001). We

have held that ‘[t]he question of when a party discovered or should have discovered the

fraud is generally one for the jury.” Potter v. First Real Estate Co., 844 So.2d 540, 546

(Ala.2002) (quoting Ex parte Seabol, 782 So.2d 212, 216 (Ala.2000), quoting in turn

Liberty Nat'l Life Ins. Co. v. Parker, 703 So.2d 307, 308 (Ala.1997)). However, a

party will be deemed to have ‘discovered’ a fraud as a matter of law upon the first of either
the actual discovery qf the fraud or when the party becomes privy to facts that would provoke
inquiry in a reasonable person that, if followed up, would lead to the discovery of the fraud.

Auto-Owners Ins. Co. v. Abston, 822 So.2d 1187, 1195 (Ala.2001); Gray v. Liberty

Nat'l Life Ins. Co., 623 So.2d 1156, 1159 (Ala.1993) (emphasis added).

D. Statute of Limitations: Conspiracy

23.  Atwo-year statute of limitations applies to conspiracy claims. In the case

of Boyce v. Cassese, 941 So.2d 932 (Ala. 2006), the Alabama Supreme Court noted,

“Because the conspiracy to defraud claim is dependent upon the underlying fraud, the
statute of limitations on that claim began to run at the same time as did the statute for
the underlying fraud claim.” Boyce, 941 So.2d at 943-944 (citations omitted).

E. Statute of Limitations: Unjust Enrichment

24, Atwo-year statute of limitations applies to unjust enrichment claims. See

19.



generally, Flying ] Fish Farm v. Peoples Bank of Greensboro, 12 So.3d 1185 (Ala.

2008); Davant v. United Land Corp., 896 So.2d 475 (Ala. 2004); and Johnston-

Tombigbee Furniture Mfg. Co, Inc. v. Berry, 937 So.2d 1047 (Ala. 2006).

F. Statute of Limitations: Negligence
25.  Theapplicable statute of limitations for Plaintiffs’ negligence claimsistwo

years. Alabama Code 1975, § 6-2-38(l): “All actions for injury to the person or rights

of another not arising from contract and not specifically enumerated in this section must
be brought within two years.”

III. ARGUMENT

G. Plaintiffs’ Claims are Time-Barred

26.  Plaintiffs’ claims against Farm Bureau as enumerated and discussed are
barred by the applicable statutes of limitations. The claims of fraud and bad faith are
subject to a two-year statute from the time at which they ought to have been discovered,
and the law imposes a requirement of reasonable diligence on plaintiffs to do so: “[A]
party will be deemed to have ‘discovered’ a fraud as a matter of law upon the first of
either the actual discovery of the fraud or when the party becomes privy to facts that

would provoke inquiry in a reasonable person that, if followed up, would lead to the

discovery of the fraud.” Jones v. Kassouf & Company, P.C., supra. Moreover, the
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running of the statute for bad faith may be triggered when the party seeking to bring

the action “knew of facts which would put a reasonable mind on notice of the possible

existence” of same. McLeod v. Life of the South Insurance Company, supra.

27.  Defendants contend that Plaintiffs’ claims for bad faith, fraud,
negligence, unjust enrichment, and conspiracy are barred by applicable statutes of
limitations. And this contention goes directly to the heart of the purposes of limiting
commencement of actions by time and the integrity of case law governing same.
Defendants recognize that such statutes must be applied in a manner to provide all
parties a full opportunity to try their rights in court, but any interpretation of the law

that puts the control of the setting of limitations periods in the hands of one party to

the dispute over the other is disfavored. See, generally, Swisher Intern., Inc. v. U.S.,
27F. Supp. 2d 234 (Ct. Int'l Trade 1998), rev'd on other grounds, 205 F.3d 1358, 85
A.F.T.R.2d 2000-1166 (Fed. Cir. 2000), reh'g and suggestion for reh'g en banc
denied, (May 22, 2000).

28.  Thereisand can be no disagreement that Plaintiffs in this case filed their
complaint against the Defendants outside of the applicable statutes of limitation on
their causes of action for alleged bad faith failure to pay, fraud, negligence, unjust

enrichment, and conspiracy. In fact, Plaintiffs filed their lawsuit more than 4
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years after the settlement checks dated December 1, 2005, in full and final
payment of wind claims were endorsed and deposited. Consequently, this
is not a small measurable circumstance where a plaintift failed to file within the statute
by one, two, or even six weeks — Plaintiffs herein failed to file until 208 weeks
or 1,456 days after December 1, 2005; for statute purposes, Plaintiffs herein
failed to file until 105 weeks (date of filing of this case was December 11,
2009) or 735 days after December 1, 2007.

29.  Plaintiffs’ answer to their claims being barred by the applicable statutes
of limitation must evolve to the contention that they were not alerted to the existence
of any potential fraud or claims until they were told by the then-Sheriff of Winston
County to go see attorney Daryl Burt. In this regard, Plaintiffs’ position would be
completely inapposite to the controlling case law which does not say, has not said, or
even hinted that the existence of a potential fraud or claim is predicated upon an
affirmative act such as being told by any individual — much less the highest law
enforcement officer in the county — to contact alawyer. To the contrary, the standard
is that fraud and all other claims are discovered as a matter of law when a claimant

becomes privy to facts that would provoke inquiry in a reasonable person that, if

followed up, would lead to the discovery of the fraud. See, RaCON, Inc. v.
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Tuscaloosa County, et al., supra; Jones v. Kassouf & Company, P.C. supra.

30.  Andin respect to the application of the statute being either a question

of law or fact, the case of Howard v. Mutual Sav. Life Ins. Co., 608 So.2d 379 (Ala.

1992), demonstrates the necessity of applying the statute as matter of law in this case.
“Had Howard made no showing that she had inquired as to her coverage and had
received the company's response, the trial court's determination would have been
correct. Given Howard's ‘suspicions’ that she had been shortchanged, a reasonable
person in her position would have had a basis to suspect fraud. Had she made no
further inquiry, the limitations period would have begun torun.” Howard,
608 So.2d at 383. And there is no doubt that this issue can and must be decided
as a matter of law in all cases where the Plaintiff knew of facts which would put a
reasonable mind on notice of the possible existence of fraud. Howard, 608 So.2d at

382, citing Sexton v. Liberty National Life Ins. Co., 405 So.2d 18 (Ala.1981), and

Seybold v. Magnolia Land Co., 376 So.2d 1083 (Ala.1979).

31.  Any interpretation of the law that puts the control of the setting of
limitations periods in the hands of one party to the dispute over the other is disfavored.
Any exception to controlling law based upon decision after decision placing the burden

on a claimant to make a reasonable inquiry or to have facts in hand which would lead
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the reasonable mind to go further in investigating a potential fraud creates a slippery
slope in the interpretation of not only the two-year statutes applicable in this case but
in all other statutes of limitation. For if'a claimant is able to subvert the statute based
upon an out of the “blue” phone call from a sitting Sheriff or otherwise, no statute of
limitation is safe. There would be nothing to prevent a claimant in same or similar
circumstances from waiting five, six, or 10 years to bring a claim and argue that it was
only after conferring with an attorney that he knew he even might have a claim. And
that clearly puts the statute in the hands of one party and one party only.?
WHEREFORE, THESE PREMISES CONSIDERED, the Defendants, FARM
BUREAU INSURANCE OF N.C., INC.; the defendant incorrectly designated as
NORTH CAROLINA FARM BUREAU INSURANCE GROUP; NORTH
CAROLINA FARM BUREAU MUTUAL INSURANCE COMPANY, INC.; and
BRYAN MEINERT (hereinafter referred to as “Defendants” or “Farm Bureau”), file

their Motion for Summary Judgment pursuant to Rule 56 of the Alabama Rules of

2

It should be beyond question that Plaintiffs knew or were aware of the existence of facts that they had a claim in 2005.
They went through and fully participated in the claim process and accepted the claim settlement check. They disagreed
with it and were on notice of facts to lead them further. But they went no further. Only the contact admittedly initiated
by a law enforcement official telling them to contact a specific lawyer — who then became their lawyer in this case —
brought them to the point of filing their lawsuit. And if statutes of limitation are allowed to be measured and determined
by when a lawyer or his proxy approaches a potential client and supplies the client with documents in support of an
alleged theory, then all statutes of limitation are meaningless. That cannot be the statutory, legal, or public policy of the
state of Alabama.
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Civil Procedure as to each paragraph and sub—paragraph of Plaintiffs’ complaint and

amended complaint(s) on the ground that there is no genuine issue as to any material

fact, and Defendants are entitled to judgment as a matter of law.

OF COUNSEL:

WILSON & BERRYHILL, P.C.
One Metroplex Drive

Suite 250

Birmingham, Alabama 35209
Telephone (205) 252-4441
COLO065
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Respectfully submitted,

/s/ P. Ted Colquett

P. TED COLQUETT

Attorney for Defendants,

Farm Bureau Insurance of N.C.,
Inc.; North Carolina Farm Bureau
Insurance Group; North Carolina
Farm Bureau Mutual Insurance
Company, Inc.

/s/ Jeffery A. Mobley
JEFFERY A. MOBLEY
Attorney for Defendants,

Farm Bureau Insurance of N.C.,
Inc.; North Carolina Farm Bureau
Insurance Group; North Carolina
Farm Bureau Mutual Insurance
Company, Inc.



OF COUNSEL:

LOWE, MOBLEY & LOWE
1210 - 21st Street

Post Office Box 576
Haleyville, Alabama 35565
Telephone (205) 486-5296

/s/ Steven C. Smith

STEVEN C. SMITH
Attorney for Defendant,
Bryan Meinert

OF COUNSEL:

SMITH & SMITH, LLP

328 1st Avenue SE

Post Office Box 398

Cullman, Alabama 35056-0398
Telephone (256) 734-4721

CERTIFICATE OF SERVICE

[ hereby certify that on this the 19th day of May, 2011, a copy of the foregoing

was served on all counsel of record in this cause by AlaFile/ CM-ECEF electronic filing.

/s/ P. Ted Colquett

OF COUNSEL
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