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Having Your Bell Rung

Increased focus on brain injuries means
all concussion cases are no longer
simple.

By Patricia J. Trombstta

Does traumatic brain injury sirike concem in your heant? If it doesn't, it should. Traumatic brain injuries
are not limited 10 pecple who are found unconscious at an accident scene or even those with a
Glasgow Coma Scale result below 15 points. Today, we are facing a chalienge in bodily injury cases
that have tumed from what we once thought were “just concussions” into sizable clalms for damages.

The news for the past 10 years has focused on concussions in the field of spontis—mainly football,
soccer, basebal, and hockey—and that news has expanded to include combat iroops who have
encountered k‘npmvised explosive devices, or IEDs. Those who formerly seemed only to have had
thetr “bell rung* are now being subjected 1o concussion protocols. High schools are calting for baseline
testing of their athleles and are no longer putting them back on the field, instead keeping players
benched to see how the head injury plays out over days, weeks, and even moaths.

Diagnosing Brain Injuries

As previously mentioned, the most common tool for measuring brain injury severity is the Glasgow
Coma Scale. It measures the subject’s consclousness on thyee criteria: motor response, verbal
response, and eye-opening response, As a result, patients are given one of three classifications: mild
(13-15 paints), moderate (9-12 paints), and severe (3-8 points). No longer can the possibilily of
traumatic brain injury be ignored, even where there is a high scala rating or no loss of consciousnass.

Sawvy plaintiif's Iawyers are monopolizing the news frenzy and no longer refer to these injuries as
concussions, Today, the nomenclature in the medical field and in the couriroom has changed instead
1o “traumatic beain injuries.® This change in terminology wifl increase the severity of the injury in the
minds of juries.

A coup-contrecoup brain injury (where the brain meets the skull in the front and the back or side to
side) is one that can be sustained in an assault, a fall, or even a rear-end auto collision in which a

whiplash event is severa enough. There does nal even need to be contact with a hard object. The

mere force of impad within the skull may be sufficieni enough to causa this type of injury.

The diagnosis of a mitd traumatic brain injury {i.e., concussion) is made when, within 30 minutes of an
event, there Is a Glasgow Coma Scale finding between 13 and 15 (15 being normal); an alleration of
consclousness (from confusion to actual kss of consciousness) of less than 20 minutes; and a
reported period of post-traumatic amnesia of 24 hours or less. To be medically important, thers also
must be an impairment in one of three calegonies: somatic, cognitive, or behavioral.

However, there is no consensus on how many types of impaiment there must be or to what extent.
There is no set number or severity of impakments that are necessary. Almost anything can be
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determined as out of the omdinary and a sign of impaiment due to head trauma coupled with the
history of the accident reported by the claimant—depression, anxiety, exacerbation of pre-injury B :1
emotional vulnersbilities, concentration problems, insomnia, neck pain, and the list goes on. What is e -

important is to find the baseling for the claimant. Without the baseline, you will nat be able to 4 TRUSTED ADVISOR
delemmine i there actually is & difference between pre- and post-injury and, in fact, a significant head d e

injury, 3

o

The imponance of deleciing traumatic brain injury early and minimizing the creation of a claim of
damage Is because;

+ Chances increase the longer the claim is open that any issues in the claimant's lile post-acodent are
related to the accidant through tha use of newopsychological lasting and expert testimony.

Onca a medical provider suggests the possibility of a traumatic brain injury as the reason for the life —
troubles of the claimant, the more ingrained thal claim of damags becomes The Glabal Leader In Investigations

The value of the clam ncreases the longer the claim is pending due to addtional testing, loss of work,
and claims of intangible lossas, such as friends and social ife

Traumatic brain injury can be supporied by medical providars with the aid of family and fiends, aven if
ansing weeks months, or even years after the accident

.

Expert Expectations

The claimant's experts likely will include a neuropsychologist. It Is important 10 note that the
educational requirements of this type of expert include a four-year bachelor’s degree in psychatogy,
pre-med, biology, or neuroscience but does not include post-graduate work in a Ph.D. or Psy.D.
Professional certification is not an absolute requirement lo practice as a neuropsychologist, However,
if the neuropsychologist Is a member of the American Academy of Clinical Neuropsychologists, then
she is required to achieve board certification,

Much like the diagnosts of a mild traumatic brain injury having no required constellation of symptoms,
the neurcpsychological lesting of a claimant has no standard set of tests to diagnose the injury. In
fact, each nevropsychologist can select the batiery of tesis that are to be given based upon the
history provided by the ciaimant of the issues faced since the accident. Then, there are multiple
subtests that must be selected within the initial battery of tests. In addiion, much of the testing is
accomplished by a technictan, not the neuropsychologist, and there s a significant subjective factor in
analyzing the liming of the responses, suggestions during lesting, and the validity of the responses
based upon the background of the patient.

You also may sea a neurologist presented as an expert on behalf of the plaintiff because, although a
neuropsychologist can tell you the strengths and the weaknesses that are found in the
neuropsychological testing, she cannot tell you where the weaknessas came from and if it pre-existed
the accident. In fact, there is no neuropsychological test result thal is unique to a diagnosis of mild
traumatic brain injury. The same test resulls can be found in a tumor or stroke patient. nthe end, i is
the neurologist wha will determine, based on the history given by the claimant (and her family and
close friends) that the demonstraled weaknesses and complaints of the clalmant had their genesis in
the accident.

Investigating Claims

The importance of a full investigation at the outset of the claim cannot be siressed enough. The
claims professional needs to fully evaluate the claimed raumatic brain injury to determine i the issues
related 10 the claimant as a result of the accident are really a result of other |ife forces or conditions,
such as the normal aging process, neurodegenerative disorders, Alzheimer’s, Parkinson’s disease,
muttiple sclerosls, lumors, or even faked cognitive, behavioral, or somatic complaints.

What you are looking for in the investigation of a possible mild traumatic brain Injury is the pre-
sccilent baseline for the claimant. When the claimant’s experis see them, they start from the history
provided mosily (if not completely) from the claimant. As seen in many bodily injury cases, that history
is nefther necessarily comect, nor is it complete. Your job is 1o get the complete history to differentiate
a real traumatic brain inkay with Ife-changing consequences from an innocuous injury that does not
affect the claimant's life or abitity 1o work and eam a living.

To be complete, your investigation wil include many ilems that are abvious, bul some likely would not
be routine when investigating and evatuating a different type of bodily injury claim. As atways, stant
with a recorded slatement of the claimant as soon as possible, pinning down the details of the even,
the symptoms suffered, and others who witnessed either the event or the aflermath, focusing on loss
of consciousness and any alleration of awareness. You also should speak with those
witnesses—such as investigating police officers, passengers, the response team, or even the
lortfeasor—again focusing on any loss of consciousness or alteration of awareness. Was the claimant
out of the car immediately after impact? Did she have any trouble speaking? Did she appear odd in
any way? Did she appear to know what she was doing and what happened?

The nexi step Is to get all pre- and post-accident treatment records pertaining 1o the claimant. The
best place 1o start is with the family doctor records, which likely will reflect other issues—medical and
personal—ihat the plaintiff was having at the time of accident and afterward. Also, check other
medical providers that the clakmant is seeing for those issues, The records you are looking for include
phammacy, alcoholsubstance abuse, psychiatric, cardiovascular, or neurological. Remember, all
drugs have potential side effects that may have resulted in the injuries being claimed In the accident.



Medications that the claimant 1akes both before and after the accident are important, especially if the
cisimed traumatic brain injury arises days or weeks after the accideni. Are the claimed symptoms a
result of the drugs being taken or a iraumatic brain injury?

Other records (o obtain, depending on the severity and value of the potential claim, include:

Palica report for this and any other accident.
Credil reports.

Driving records.

School records—inciuding elementary school.
Employment reconds.

Prior claims/litigation aclions,

Military records.

Licenses {CDL, hunting, fishing, etc ).

Socia! Security income banefits applications.
= Workers' compensation records.

= {niminal records

.

.

-

What you are koking for in thesa records is other claimed injusies or symptoms; any history of head
trauma, depression, anxiety, or other problems that can mimic traumatic brain injury in diagnastic or
neurppsychological testing; stressors and triggers {physical, mental, or financial); alcohol or drug
dependence; and secondary gain. You also are looking for a baseline for the individual, Educational
and employment records will be key to finding the baseline that is not soundly determined by the
claimant's neuropsychologist.

Taking the lime al the outsel of a concussion injury to find the claimant's baseline and olher stressors
and inggers or medical conditions will be key to determining bath the validity and value of the claim.

Patricia 1. Trombeita is a partner with CLAF Member Firm Snath, Rofes, & Skavdaly. She has boen 8 CLM Member since
2012 and has samad her CLMP designation. She can bo reschod at {359} 5471200 or ptrombeliaf sovthroifes com
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