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Groundhog Day: Exploitation of Settlement Agreement and Release
Exceptions
I. Introduction
The purpose of a settlement and release agreement is to fully and finally dispose of a disputed
matter. However, more and more often, a dispute cannot be fully resolved where non-parties to
the dispute have contributed toward the defense and indemnity amounts of one or more of the
parties.
In particular, where insurance carriers have actually provided a defense and/or indemnity in an
action, those carriers in a number of jurisdictions have potential rights against their insureds,
pursuant to reservation of rights for uncovered claims, and potential rights against those entities
who are principally responsible for the loss (subrogation rights).
Seeking a full and final resolution of the matter, eliminating any future litigation arising from the
subject matter of the dispute is a lofty goal. To achieve this, most settlement agreements
include a release of both known and unknown claims as between the parties to the agreement.
To accomplish this, the parties must typically first acknowledge that a general release does not
release all known and unknown claims (pursuant to either public policy, common law or statute)
and specifically waive the limitation. For instance, in California, to obtain the broadest form of
release, the parties must set forth the specific provisions of Civil Code §1542 and specifically
waive those provisions. (See Sample Language in the attached Exemplar # 1.)
Unfortunately, this does not necessarily resolve claims of non-parties to the action, including
claims by insurance carriers who have contributed to the defense and/or indemnity of the
matter and are not a signator to the settlement and release agreement.
A carrier’s potential rights against its insureds and a carrier’s derivative rights against third
parties pursuant to subrogation can provide the basis upon which a subsequent action can be
maintained against the settling parties. Depending upon the scope of the release provided, one
or more of the parties may have defenses to the subsequent action and one or more of the
parties may be left exposed to the carrier’s action without any mechanism to shift that risk.
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As such, the above considerations need to be foremost in the minds of counsel for the insured
and counsel for the third parties when drafting the terms of the underlying settlement and
release agreement.

II. Who owns the right to pursue the claim and its impact on the Settlement Agreement Terms
To determine the potential scope of release in the underlying matter, it must first be
determined who has the right to pursue which claims. Where the parties to a dispute have an
underlying contractual relationship that includes a defense obligation, one of the central
questions to be asked is: Who owns the right to pursue the defense fees and costs?
The California Supreme Court in Crawford v. Weather Shield, 44 Cal.App.4th 541 (2008), held
that a material supplier was responsible for the builder’s defense in a construction defect suit
based on the language in the indemnity agreement between the parties and Civil
Code §2778. The Court found that the contract required that a defense be provided immediately
upon notice, regardless of fault. The builder/indemnitee, was therefor entitled to demand a
defense from its subcontractor/indemnitor and include the defense as part of its settlement
demands and any release agreement. However, not addressed by the Court in Crawford was the
question of what if the builder’s insurer had fully defended the builder?
The California court of appeal address this question and found that the developer/indemnitee
could not recover its defense costs from the subcontractor/indemnitor under an indemnity
agreement based on the “contractual damages” rule, stating that “because the developer had
not actually paid the attorney fees, it had no standing to recover them.” Any recovery by the
developer against the subcontractor would be a prohibited as a double recovery and not barred
by the collateral source rule (which applies to tort damages, not contract compensatory
damages.) (see Bramalea California, Inc. v. Reliable Interiors, Inc., 119 Cal.App.4th 468, 473
(2004)) However, the Bramalea Court did hold that the defense fees would have been
recoverable by the developer/indemnitee had the insurer: 1) assigned its claim; or 2) sought to
take the developer/indemnitee's place to pursue recovery against the subcontractors on
an equitable subrogation theory. Id. at 474. See also, Greco v. Oregon Mut. Fire Ins. Co. (1961)
191 Cal.App.2d 674, 687, 12 Cal.Rptr. 802.
While not specifically at issue, the Bramalea court went one step further in discussing this
second potential pathway for a carrier to recover defense fees. As part of that discussion, the
Bramalea court set forth the elements of a subrogation action and determined that a carrier
would not be in a superior equitable position to that of a subcontractor/indemnitor, such that
the court believed a carrier’s subrogation action would fail.
That however, is not the end of the story.
Following Bramalea, in Plut v. Fireman’s Fund Ins. Co. (2005) 85 Cal.App.4th 98, a defending
carrier was found to be subrogated to the rights of its insured/developer as against the
subcontractor/indemnitor to recover the defense fees and costs paid by the
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carrier. Further, the right to recover fees and costs actually paid by the carrier were determined
to remain solely with the carrier as a subrogated insurer in Interstate Fire and Casualty
Insurance Company v. Cleveland Wrecking Company (2010) 182 Cal.App.4th 23 (“[u]sually, a
general liability insurer that has paid a claim to a third party on behalf of its insured may have an
equitable right of subrogation against . . . other parties who are legally liable to the insured for
the harm suffered by the third party (such as an indemnification agreement)…”
Given the above we have to ask: Who owns the right to pursue the incurred defense fees and
costs? Where a carrier has reserved its rights, defended the insured (either as a named insured
or additional insured) and provided notice to potential subrogee/third parties; there is support
for the proposition that the carrier owns the right to recover, not the insured.
Why does this matter? The answer to this question has a direct impact on the scope of release
that a developer/indemnitee can provide. If the fees incurred were paid in entirely by an
insurance carrier, the developer/indemnitee has no standing to pursue them, nor can it provide
a release for those claims as part of a settlement agreement. As a result, should a carrier bring a
subsequent action, the underlying release may very well not provide a bar to the carrier’s
recovery.
To take it one step further, in a number of jurisdictions, the defending carrier is able to reserve
rights against its insured to re-allocate fees and costs for uncovered claims following the
underlying settlement. What if the insured released each of its indemnitors in the underlying
action and the carrier files a subsequent action to re-allocate the fees?
A. Impact of a Carrier’s “Direct Rights” against its Insured on the Settlement
Agreement Terms:
Where a carrier has “reserved its rights” to assert claims against its insured, counsel
representing that insured has a number of additional considerations in negotiating a “full”
settlement and release with third parties. Do those third parties have obligations to the insured
which if satisfied, would abrogate the carrier’s rights against the insured? For instance, where
third parties have contractually agreed to defend and indemnify the insured for the claims
arising out of matter, and those claims are either co-extensive with
the carrier’s obligations (i.e. general defense obligation) or do the third party’s obligations go to
separate uncovered exposures (or both)?
Where the insurance carrier has reserved its rights to seek reallocation of defense fees for
uncovered claims in a mixed action (i.e. an action that contains both covered and uncovered
claims), and the insured has contractual rights against third parties for these same claims, the
issue of addressing the carrier’s reserved rights must be considered along with the potential risk
for the insured to be standing alone in a subsequent action with its carrier with no ability to shift
the risk.
This dynamic was created when the California Supreme Court recognized an insurer’s right to
recoup defense costs for claims proven to be non-covered in Buss v. Superior Court. Buss v.
Superior Court, 939 P.2d 766 (Cal. 1997). The Buss Court found that where an insurer could
demonstrate that amounts expended in the defense provided its insured were for uncovered
claims, the insured received a benefit for which it had not bargained. Even though the insurance
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contract was silent on any right to recoup defense dollars, the Court found that the insurer’s
right to recoup defense dollars was implied in law.
To support this judicially created equitable right, insurance carriers have crafted language in
letters to their insureds “reserving the right” to reimbursement for defense costs later
determined to be outside of coverage. These “Buss Rights,” as they have become known, are
under attack in multiple jurisdictions, including, Alabama, Illinois, Iowa, Louisiana, Maryland,
Massachusetts, Minnesota, Mississippi, Missouri, Pennsylvania, Virginia, Washington, and
Wyoming. Further, the American Law Institute’s Restatement, Law of Liability Insurance on
American Insurance Law §21 prohibits reimbursement of fees by an insurer unless the parties
agree the insurer has such a right, either in the policy or in a separate agreement.
For instance, in General Agents Ins. Co. of Am. Inc. v. Midwest Sporting Goods Co., 828 N.E.2d
1092, 1102 (Ill. 2005) the Illinois Supreme Court reversed lower court decisions based on Buss. A
gun dealer’s general liability insurance policy language had not included a provision allowing its
insurer to recompense itself for defense expenditures later found uncovered, and the Supreme
Court refused to find these rights to recoupment in the insurer’s reservation of rights letter.
Similarly, in Wyoming an insurer’s claim that its reservation of rights letter gave it a right to
reimbursement (Buss Right) not expressed in the policy was denied. Shoshone First Bank v.
Pacific Employers Insurance Co., 2 P.3d 510, 514 (Wy. 2000). The Shoshone
court, relied upon the reasoning in First Insurance Co. of Hawaii, Inc. v. State, by Minami, 66
Haw. 413, 665 P.2d 648, 654 (1983) out of Hawaii, stating: “The insurer is not permitted to
unilaterally modify and change policy coverage. We agree with the Supreme Court of Hawaii
that a reservation of rights letter does not relieve the insurer of the costs incurred in defending
its insured where the insurer was obligated, in the first instance, to provide such a defense.”
In Am. & Foreign Ins. Co. v. Jerry’s Sport Ctr., Inc., 2A.3d 526, 545 (Pa 2010) the Pennsylvania
Supreme Court found that allowing an insurer to use a reservation of rights letter to reserve a
right not in the policy language was “tantamount to allowing the insurer to extract a unilateral
amendment to the insurance contract.” The court held that the insurer could not obtain
reimbursement of defense costs for a claim for which the court later determined there had been
no duty to defend even with a reservation of rights letter.

In National Surety Corporation v. Immunex Corporation, 176 Wash.2d 872, 297 P.3d 688 (Wash.
2013) the Supreme Court of Washington rejected the notion that an insurer can have protection
from claims of bad faith or breach without any responsibility for the costs of defense if a court
later determines there is no duty to defend.
While there is a question as to whether Buss Rights to re-allocate fees incurred for uncovered
claims against insureds will remain viable in the future as an implied in law doctrine, the
presence of this risk has directly impacted the settlement of underlying matters. In particular,
where a carrier has reserved its Buss Rights, failure of the insured to include “claw back”
provisions in the underlying settlement agreement may limit and/or eliminate its ability to relitigate against its contractual indemnitors in a subsequent action. “Claw back” provisions spell
out limitations to the release that provide conditions under which the parties specifically agree
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that the underlying release does not provide a defense to a subsequent action. (See attached
Sample Release Exemplar #3.)
B. Impact of an Insurance Carrier’s Rights against Third Parties (Subrogation) on the
Settlement Agreement Terms:
As set forth above, when settling an underlying action, the parties to the settlement must
understand the cumulative rights involved and who has a right to pursue those rights. Where a
carrier has both defended and indemnified an insured in an underlying action, that carrier is
“subrogated” to its insured’s rights against: 1) tortfeasors principally responsible for the loss;
and 2) contractual indemnitors.
Carriers often seek to obtain expansive releases for these indirect rights/subrogated rights are
often the subject of sought-after that include: 1) requests for a defense and indemnity of future
actions; 2) releases by the insured of any claims for additional insured coverage; and 3) cut off
dates by which additional insured obligations, if any, will have been agreed to have ended. In
response, both the carrier and insured/indemnitee seek to limit the scope of the underlying
release language, oft times creating “carve out” language, specifically reserving carrier
subrogation rights against the settling parties. (See Exemplar #2.)
III. Subsequent Actions
Where a carrier has participated in the defense and indemnity of the underlying matter, has
reserved its rights against its insured and provided notice to third parties of its intent to reallocate and/or subrogate, the terms and parties to the settlement agreement become critical in
the defense of a subsequent action.
A. The Valley Crest Landscape v. Mission Pools decision: A game changer?
One of the difficulties insurance carriers face in subrogation matters is establishing that they are
in a superior equitable position to that of the entity they are seeking
reimbursement. In a recent California Court of Appeal decision, the court found that insurers
seeking subrogation from parties owing contractual indemnity to the insured where the insurer
has fulfilled its obligations under the policy while the party owing indemnity has not (even
where the party with the indemnity obligation was absolved of liability for the underlying loss by
virtue of a summary judgment motion) were not only in a superior equitable position, but were
entitled to recover 100% of their indemnity payment and 100% of the defense fees incurred.
Valley Crest Landscape v. Mission Pools, (2015) 238 Cal.App.4th 468.
In so ruling, the Court relied on Interstate Fire & Casualty Ins. Co. v. Cleveland Wrecking Co.,
supra, to conclude the carrier was entitled to reimbursement in equitable subrogation, on a
theory the equities favored the insurer. The court noted that the subcontractor promised to
indemnify for claims arising out of the work, whereas the insurance policy was only a general
contract of indemnity, “the equities tipped in favor of the insurer,” since “[a]n entity which . . .
agrees to indemnify the other party to the underlying transaction has a liability of greater
primacy than an independent insurer that insures against loss.”
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In weighing the equities between the insurer and subcontractor, the Court of Appeal decision
did not disturb the trial court’s earlier ruling that by failing to accept the tender of defense when
first made, the subcontractor forfeited its right to seek allocation of the claimed attorney fees
and settlement costs between the claims related its work and unrelated claims. Thus, by failing
to accept the tender, the subcontractor waived or forfeited any right to allocate whether
amounts paid by the carrier in defense and settlement did or did not arise out of the
subcontractor’s performance of work under the subcontract.
While the carrier intervened into the underlying action in Valley Crest, thereby bringing all of the
claimants within the same forum, what would happen should the carrier not intervene and wait
to bring a subsequent action against the subcontractor?
B. Does the Settlement Agreement Provide a Defense to the Subsequent Action?
Traditionally, parties to an underlying settlement and release agreement have asserted that a
subsequent action by a carrier is barred based upon the doctrines of retraxit (modernly called
dismissal with prejudice), res judicata and/or collateral estoppel.
"[A] dismissal with prejudice [is] a retraxit constituting a decision on the merits invoking the
principles of res judicata." (Torrey Pines Bank v. Superior Court (1989) 216 Cal. App. 3d 813.) The
doctrine of res judicata precludes parties from relitigating a cause of action that was finally
determined (i.e., claim preclusion) or prevents subsequent litigation of an issue finally decided in
such litigation (i.e., collateral estoppel). (Vezina v. Continental Cas. Co. (1977) 66 Cal. App. 3d
665; Vandenberg v. Superior Court (1999) 21 Cal. 4th 815; Kelly v. Vons Companies, Inc.
(1998) 67 Cal. App. 4th 1329.)

In settlements, a carrier will argue that where a tortfeasor settles with a carrier’s insured with
knowledge that the insured has been indemnified by an insurer, the insurers’ right of
subrogation persists. Griffin v. Calistro (1991) 229 Cal.App.3d 193, 196; see also Allstate Ins. Co.
v. Mel Rapton, Inc. (2000) 77 Cal.App.4th 901, 912.
C. Is the Subsequent Action Covered?
A carrier’s subsequent action for re-allocation of defense fees against its insured at first glance
appears to be a straight forward policy based action. However, as discussed above, the carrier’s
rights to re-allocate defense fees incurred are implied in law and based upon equity. As such,
they are not directly based upon the contract of insurance, but based upon a benefit of the
bargain analysis.
Is the subsequent action based upon an “accident”? Do the damages alleged in the subsequent
action arise “because of” property damage alleged in the underlying?
IV. Ethical Considerations
Counsel are ethically charged with understanding the dynamics involved in settling a matter and
negotiating a settlement agreement and release that provides as much protection for their
clients as possible.
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American Bar Association Rule of Professional Conduct, Rule 1.1 requires:
“A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the
representation.”
The pitfalls for the novice in negotiating the scope of a settlement agreement and release are
plentiful. Not only does counsel have to be conversant with the claims against his or her client,
but also who owns the rights to those claims. Should there be known third party claims, they
have to be discussed, bargained for, and included in the settlement agreement and release.
Where the third party claims are not part of the settlement, counsel needs to understand the
potential for a subsequent action, advise his or her client on the risk and negotiate release
language to put the client in the best possible position should subsequent litigation be filed.
Overall, the terms of a settlement agreement are critical and should be carefully considered and
evaluated to protect all involved and to prevent relitigating the issues or having subsequent
actions. No one wants a Groundhog day.

EXEMPLAR # 1: STANDARD §1542 RELEASE (Waiver)
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EXEMPLAR #2: RELEASE WITH DEFENSE FEE/CARRIER CARVE OUT
Plaintiffs, with respect to any Claims arising out of the Released Issues as to Cross-Defendant
and/or issues at the Subject Properties related associated with the framing work and issues, waive
and relinquish any and all rights or benefits conferred upon each of them by the provisions of
Section 1542 of the California Civil Code or any similar law of any state or territory of the United
States or any foreign country. Similarly, as further consideration, Defendants and CrossDefendant waive and relinquish any and all rights or benefits conferred upon each of them by the
provisions of Section 1542 of the California Civil Code or any similar law of any state or territory
of the United States or any foreign country as against one another in regard to this Action except
as limited below. California Civil Code § 1542 provides:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING RELEASE, WHICH IF KNOWN BY HIM OR
HER MUST HAVE MATERIALLY AFFECTED HIS
OR HER SETTLEMENT WITH THE DEBTOR.
The Settling Parties understand and acknowledge that a risk exists that one or more of them
incurred or suffered or may incur or suffer loss, damages or injuries as a result of the matters,
events, occurrences, transactions, causes and things which were unknown unsuspected or
unanticipated at the time this Agreement is executed. The Settling Parties assume this risk, and
notwithstanding this risk intend by this Agreement to release and discharge releases of and from
all claims. The Settling Parties hereto voluntarily, and with full knowledge of its significance, waive
and relinquish any and all rights that they have under Section 1542 as well as under the provisions
of all comparable, equivalent or similar statutes and principles of common law or other decisional
law of any and all states of the United States and of the United States as to the claims as set forth
in the Action as relates to the Subject Properties. It is expressly understood and agreed that this
waiver of Civil Code Section 1542 and the mutual release set forth herein are material terms of
this Agreement and were separately negotiated between the Settling Parties hereto.
Settling Parties recognize that this is a settlement of disputed claims arising out of or relating to
the Scope of Work performed by Cross-Defendant and applies to the Release Issues, and is not
intended to be a general release of other issues raised in the Action. Moreover, the Settling
Parties agree and understand that this settlement does not address, resolve, or relate to any
additional insured obligations owed to Defendants by Cross-Defendant’s and/or Defendants'
insurance carriers. Further the settlement does not in any way waive any right by Defendants, or
any third party contributing to Defendants' defense including any and all insurance companies for
Defendants, to seek contribution for any payment made for Defendants' defense in this Action.

EXEMPLAR #3: CLAW BACK PROVISION FOR SUBSEQUENT ACTION:
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GC, on its own behalf and on behalf of its RELATED PERSONS AND ENTITIES, to the full extent of
its legal standing and authority, hereby fully and finally settles, releases, acquits, forever
discharges, and covenants not to sue CROSS-DEFENDANTS and their respective RELATED PERSONS
AND ENTITIES, for any and all claims and causes of action arising out of the CLAIMS and the
LITIGATION, except claims for existing personal injuries because they were not asserted in the
LITIGATION. This release does not extinguish, compromise, dismiss, or otherwise invalidate any
rights and claims GC has or may have against the NON-SETTLING SUBCONTRACTORS and against
the CROSS-DEFENDANTS’ insurance carriers by virtue of GC’s status as an additional
insured. Nothing in this Agreement is intended to extinguish any subrogation rights of additional
insured carriers to the extent such carriers have paid for defense fees and costs incurred by GC in
the LITIGATION, nor is it intended to extinguish any defenses or affirmative claims that CROSSDEFENDANTS and their respective insurance carriers may have pertaining to such claims.
GC agrees to release CROSS-DEFENDANTS for the defense costs paid by GC for its share of
defense fees and costs through the date of this Agreement, contingent on GC’s additional
insured carriers refraining from pursuing any claim or action against GC for reimbursement of
defense fees and costs paid by such carriers pursuant to Buss v. Superior Court (1997) 16 Cal.4th
35, Blue Ridge Insurance v. Jacobsen (2001) 25 Cal.4th 489, or any other case or statutory basis
for recovery. The dismissal of GC’s Cross-Complaint shall not constitute a retraxit of any
potential cause of action associated with this release, and shall not preclude GC or any insurer
from instituting any action or proceeding against any other insurers and/or the CROSSDEFENDANTS and NON-SETTLING SUBCONTRACTORS for contribution of defense fees and costs.
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