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What it Takes to Catch a Fraud
A Survey of Noteworthy & Notorious Insurance Fraud Cases of 2015-16
I.

Case Survey(s)/Summaries

A. It’s Not Insurance Fraud If You Don’t Believe My Lies
A policyholder sustained a fire loss that destroyed a large and expensive house and its
contents. Plaintiff brought a breach of contract claim against his insurer. The insurer
counterclaimed for breach of contract based on fraud. After trial, a jury determined the
insurer had breached an oral settlement agreement and that plaintiff had willfully
misrepresented facts regarding the house and the insurer detrimentally relied on those
misrepresentations. The trial court ruled that, in light of the insured’s misrepresentations,
the insurance contract was voided. The result was the insurer owed nothing more and the
insured was obligated to pay back the nearly $10 million it had been paid on the claim.
The Court of Appeals reversed the trial court’s ruling, finding the insurer did not
detrimentally rely on the insured’s misrepresentations.
The jury had found that the insurer breached an oral settlement agreement and that
plaintiff’s damages were $2,452,500. However, “The trial court concluded that, based on
public policy reasons, plaintiff ‘shall take no damages’ under the judgment on his breach
of contract claim. The trial court also determined that plaintiff’s misrepresentations
voided the insurance contract as of the day before the fire …”
The misrepresentations the jury found the insured had made related to three fixtures in
the house: the foyer and dining room chandeliers, the kitchen cabinetry and the
audio/visual system. The jury also found the insurer relied on the misrepresentations. The
insurer had hired its own consultant to evaluate the claimed items. The consultant told the
insured he would not accept any of the insured’s valuation numbers without independent
verification. Thereafter, and independent of the values the insured offered, the insurer’s
consultants increased their loss valuation.
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The insured disputed the consultants’ valuation and sought additional amounts based on
his own assertions of replacement cost for the audio/visual system and the cabinetry. The
consultant did not accept the insured’s valuation, but, “to accommodate plaintiff”, in the
consultant’s words, he gave the insured “the benefit of the doubt” and upgraded the
quality of the kitchen cabinets, increasing his valuation. Although the consultant testified
he had to rely on the insured’s representations, he also said, based on photographs, he did
not think the quality was as good as represented. He testified he thought the valuation he
agreed to in order to give the insured the “benefit of the doubt” was “unreasonable.” The
other insurer consultant also thought the cabinet valuation was too high. The insured had
obtained a cabinet bid that he forwarded to the consultants.
When the valuation dispute regarding the audio/visual equipment continued, the
consultant hired a sound system expert to verify the system’s costs and develop
independent numbers for those components. In light of that expert’s estimate, the
valuation again was increased. Because the overall valuation at this point exceeded the
policy limits, no more valuation work was done.
The jury found the insurer relied on the misrepresentations to its detriment in responding
to the fire loss claim. The Court of Appeals reversed the detrimental reliance finding on
the grounds there was no evidence in the record from which a reasonable jury could
conclude the insurer reasonably relied on those misrepresentations. The Court relied on a
statute in its jurisdiction that requires the insurer to show the insurer changed its position
in some way based on the misrepresentation, and that any actual detrimental reliance was
reasonable or justified under the circumstances.
In essence, the Court of Appeal found that because the insurer retained consultants who
did their own evaluation, and the insurer had fully paid the policy limits, there was no
detrimental reliance. The Court said the insurer could only prevail if it presented evidence
that linked a payment decision, a change in reserves or any investigation undertaken to
the misrepresentations. Without detrimental reliance, the Court held, the policy was not
void for misrepresentation. The Court further said the fact that an insurer must, in
general, rely on an insured for information about a loss does not establish detrimental and
reasonable reliance on a specific misrepresentation.
Among the questions this case raises is whether there can be a finding a policy is void for
misrepresentation if the insurer concludes the insured is lying before it has paid money
based on the lies? Is it the best public policy to have a rule that misrepresentations during
a claim investigation only have consequences if the insured gets away with it?
In Ken v. State Farm Fire & Cas. Co., 685 So. 2d 1002 (Fla. App. 1997), an insured was
ordered to repay to State Farm not only the additional living expenses which were
obtained wrongfully, but also all of the policy benefits that were paid for hurricane
damage to the house. The reason was violation of the policy’s Concealment and Fraud
provision, which provided that the policy is void if the insured intentionally concealed or
misrepresented any material fact or circumstance relating to the insurance. See, also,
American Way Cellular, Inc. v. Travelers Property Casualty Co. of America, 216 Cal.
App. 4th 1040, 1055 (2013), where the court held the insurer “did not have a duty to
investigate the insured’s responses but properly could rely on the representations made in
the application in issuing coverage.”
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B. The Persian Rug Theft
An insured filed a bad faith complaint against an insurer who denied a claim that a
number of Persian rugs were stolen during a house burglary. The claim was denied on
grounds that included breach of the policy’s concealment or fraud policy provision
because it was concluded the insured concealed and misrepresented facts regarding the
acquisition of the rugs, the method of paying for the rugs and other facts regarding the
claim presentation. Another key issue was the effect of claiming an expensive item, that
the insured had owned for many years, was used to buy the rugs when that item was not
listed on the insured’s bankruptcy schedules filed two years earlier.
Among the areas to discuss with regard to this claim are investigation tools such as the
following:


obtaining and analyzing cell phone tower records to track where the
insured was at relevant times;



finding and evaluating photograph metadata, especially photographs of the
scheduled artwork that was submitted to the agent to obtain the insurance;



carefully analyzing invoices and receipts for discrepancies; and



following up on even small details by speaking to people involved and
researching information to verify or debunk aspects of the story in support
of the claim and property acquisition.

Judicial estoppel is another issue to evaluate when lists of assets filed in bankruptcy
schedules are not consistent with the property claimed. Although there are several cases
stating an insured may be barred from recovering from an insurer for property claimed
that was not listed on schedules submitted to, and relied on by, a court, what is the effect
of using an item to purchase the claimed rugs when that item was left off of bankruptcy
schedules? Does judicial estoppel apply? If not, what other effect does that have?
C. Fraudulent Billing for Translation Services
This case involves a company that fraudulently billed over 200 insurance carriers for
their interpretation services that were supposedly provided for Latino patients as they
treated with various medical facilities in the area. They were a large provider of this
service and billed over 83,000 events over a four year period. Many times their services
exceeded 12 hours in a day, which was more time than the facilities were open. The ring
consisted of nine people, mostly family members of the same household. The total billed
was in excess of $24 million and all were arrested on December 17, 2015. There was
even one instance where they billed for services of an interpreter who was supposed to be
their employee, however this person was in fact incarcerated at the time of the billings.
The amount of those billings alone exceeded $422,000.
The case is being prosecuted by the Los Angeles County District Attorney’s Office.
Those indicted range from 41 to 21 years of age.
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The red flags that tipped off, or should have tipped off, the investigation included the vast
number of hours that were billed which should have been checked immediately with the
providing institutions to verify their authenticity. Also, a check of the facilities as to
whether they had Spanish speaking employees who could provide that service as part of
the office visit would have been prudent. The carriers should have been on alert for the
large billings as well.
As a practice tip, investigators and coverage attorneys should always pay attention to
these types of “add-on” services that are not part of the normal medical costs and
treatment. Initial conversations with the claimants can uncover if they will need these
types of services. Checking the provider to see if they have bi and /or multi lingual staff
is proactive as well.
D. The Spinal Surgery Kickback Scheme
This case involved 5 people who conspired to funnel spinal surgeries to two hospitals for
kickbacks. Several surgeons, a hospital executive and a local politician are all implicated
in the scheme, with two already pleading guilty. This took place over an 8 year span and
the two who pleaded guilty will receive 10 year sentences. It involved over $580 million
dollars of payments by many Workers Compensation carriers.
Suspicions were raised because some of these patients lived hundreds of miles from the
hospitals, and were directed to us the other hospitals. When a doctor has many
“referrals” to the same facility common sense says to take a close look at the relationship.
A word of advice is that a scheme as intricate as this, involving politicians, and many
others, may be difficult to discover, but frequent use of only two facilities in an area
where there are many to choose from should raise questions. Adjusters should be trained
to notice high frequency relationships and question them.
E. The Restaurant Owner Facing Eviction
The insured reported the theft of restaurant equipment from his restaurant. The report
indicated that the restaurant was closed due to electrical issues and someone broke in and
stole the restaurant equipment in broad daylight. A neighboring restaurant observed two
males in a Budget truck taking the equipment out of the restaurant. The insured told the
police he suspected the prior owner of the restaurant equipment may have taken it. The
claim was referred by the adjuster to the SIU due to the circumstances and quantity of
large items stolen. The SIU investigation discovered the insured was evicted and had to
be out of the restaurant the day after the theft occurred. The insured again stated he
believed the prior owner of the restaurant equipment took the property. The insured
claimed he paid the equipment off and was the owner of the property that was stolen.
The SIU contacted the prior owner, and he stated he did not take the equipment and the
insured still owed him money for the property in question.
The insured submitted to an examination under oath, however he did not produce all of
the documents requested. While pending the additional documents, SIU was contacted
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by the Boardman Police Department regarding a witness to the theft who contacted them.
The witness was an employee of the prior restaurant equipment owner, who previously
denied taking the property. SIU subsequently went to interview the witness and prior
restaurant equipment owner. It was confirmed that much of the equipment in question
was sold to the insured. Both the witness and prior owner admitted to taking the
restaurant equipment that the insured had purchased. The prior owner stated the insured
owed him money for the equipment and when he heard the insured business was without
electricity and struggling he decided to get his equipment. They only took the equipment
that was on the invoice minus an ice machine. He further had three voicemails from the
insured to the prior owner advising that he should come get his equipment, which he
allowed SIU to record.
The funny twist is that during the interview and review of the recordings, the insured
called the prior owner of the equipment and advised he was going to set the business on
fire, and had contracted with an individual to do so for $10,000. Unfortunately for the
insured, the fire plan fell through as the person he had hired later told police that he didn’t
set it on fire as he was owed $35 for a plumbing job and was never paid.
The key takeaways here are to follow your investigative processes, but don’t get so
engrained in them that you are not creative in finding a way to solve the case. This case
was solved based on two investigators deciding to team up to interview due to
complexities in the case and who asked the right questions leading them to the
incriminating voicemails.
F. Maybe Elvis Hasn’t Left the Building
The claimant suffered a work related injury to his left arm in November of 2009 while
working as a laborer. Although the injury was listed as “strains / contusions”, he
underwent three surgeries and was paid temporary total disability benefits in excess of
$500 per week. He remained off work due to the injury for several years and submitted
LIBC Certification of Employment forms indicating that he had no other employment
and was unable to return to work. As time progressed, he did not continue treating for
the injury, but complained of severe pain and his inability to work. Through surveillance
it was determined that he was working as an Elvis Impersonator during the time he was
also collecting benefits!!
When confronted, the claimant said that this was just a hobby and that he did most of the
shows for free. SIU utilized the internet to locate times and locations that the claimant
had performed in the past 18 months in order to provide additional evidence that his work
as an Elvis Impersonator continued. Vocational alternatives were provided but not
completed. A Workers’ Compensation Judge terminated his benefits retroactively, noting
that the claimant’s testimony that his entertainment business was at best a “hobby” was
not credible. Criminal prosecution and restitution is ongoing. He may be headed to
Heartbreak Hotel, with Jailhouse Rock to follow!
G. Not Above the Law
In this case a police officer reported that his car was stolen from outside his apartment the
night before. He said his car was valued at $25,000, and he did "not know who may have
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taken his vehicle." However, the night before, a car with tags registered to the officer was
found on fire just across the state line. A local deputy on the scene of the blazing vehicle
noticed a red gas can in the passenger side floorboard and reported that it appeared
someone had intentionally set the car on fire. A grand jury indicted the officer on charges
of insurance fraud over $10,000, conspiracy to commit insurance fraud and filing a false
report. The case came to the attention of the county prosecutor at the request of the
policeman’s supervising officer, but the moral to be learned is that no one is above the
law and insurance claims need to be investigated thoroughly no matter who is making the
report.
H. Allstate New Jersey Ins. Co. v. Lajara, 222 N.J. 129, 117 A.3d 1221, 2015

N.J. LEXIS 797 (N.J. 2015)
In this case, plaintiffs Allstate New Jersey Insurance Company and affiliated companies
filed a 604-paragraph complaint alleging that sixty-three defendants violated the State’s
Insurance Fraud Protection Act. The complaint alleged that defendants engaged in a
"broad, multi-faceted scheme to defraud" plaintiffs of $8.14 million in personal injury
protection benefits under the New Jersey motor vehicle financial responsibility law.
Plaintiffs sought various forms of relief: payment of compensatory damages, treble
damages, and attorneys' fees under the Act; a declaration that allegedly fraudulent
benefits do not have to be paid; disgorgement of benefits paid; and constructive trusts and
equitable liens on defendants' assets. Although plaintiffs demanded a jury trial in the
complaint, they later moved to withdraw that demand. The trial court granted plaintiffs'
motion to withdraw their jury-trial demand and denied defendants' request for trial by
jury. The trial court determined, based on prior appellate case law, that there was no right
to a jury trial because the Act did not expressly provide such a right and because the
remedy at issue was equitable in nature. The defendants filed a motion for leave to
appeal which the appellate court granted but which resulted in affirmance of the trial
court’s decision. The State Supreme Court granted leave to appeal and held that the right
to a civil jury trial provided in the State Constitution applied to private-action claims
seeking compensatory and punitive damages under the Insurance Fraud Prevention Act,
The practice tip to be learned from cases like this is to note at the outset of a claim
whether or not your State’s law allows for a jury trial and how to perfect them when
prosecuting civil insurance fraud actions as that may determine not only your case
strategy but your choice of venue. For example, in California, the right to a trial by jury
as declared by Section 16 of Article I of the California Constitution shall be preserved to
the parties inviolate. In civil cases, a jury may only be waived pursuant to subdivision (f)
of Cal Code Civ Proc § 631. The specific grounds on which waiver occurs include failing
to appear at the trial, by written consent filed with the clerk or judge, by oral consent, in
open court, entered in the minutes, failing to announce that a jury is required, at the time
the cause is first set for trial, failing to timely pay the fee described in the code unless
another party on the same side of the case has paid that fee, or by failing to deposit with
the clerk or judge, at the beginning of the second and each succeeding day's session, the
sum provided for in the code. See also, People ex rel. Allstate Insurance Co. v.
Muhyeldin, 112 Cal. App. 4th 604, 5 Cal. Rptr. 3d 492, 2003 Cal. App. LEXIS 1523,
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2003 Daily Journal DAR 11329 (Cal. App. 2d Dist. 2003)(upholding jury verdict in favor
of insurer).
Similarly, Florida holds the right of trial by jury as declared by the Constitution or by
statute shall be preserved to the parties inviolate. Fla. R. Civ. P. 1.430 But the demand
must be made in writing at any time after commencement of the action and not later than
10 days after the service of the last pleading directed to such issue. If the demand is not
properly made, then it is waived. The court must allow amendment of the proceedings to
include a jury trial if waived and can do so on its own motion. There must also be
consent of the parties. Moreover, in Florida, any insurer damaged as a result of a
violation of any provision of insurance fraud statute when there has been a criminal
adjudication of guilt shall have a cause of action to recover compensatory damages, plus
all reasonable investigation and litigation expenses, including attorneys’ fees, at the trial
and appellate courts. Fla. Stat. § 817.234(5); also Fla. Stat. § 627.736. And cf., Allstate
Ins. Co. v. Vanater, 297 So. 2d 293, 294, 1974 Fla. LEXIS 3741, *1 (Fla. 1974) (whether
jury trial is appropriate depends on whether legal or equitable issues are being tried), also,
Fla. Stat. § 86.071 (jury determines issues of fact in declaratory judgment action).
In New York, a jury trial is perfected by a party’s demand for trial by jury of any issue of
fact triable of right by a jury, by serving upon all other parties and filing a note of issue
containing a demand for trial by jury. See, NY CLS CPLR § 4102. If the plaintiff joins
equitable and legal causes in its action arising out of the same transaction, such joinder
constitutes a waiver of the right to a jury trial. See, Compact Electra Corp. v Connell, 46
A.D.2d 649, 359 N.Y.S.2d 686, 1974 N.Y. App. Div. LEXIS 4026 (N.Y. App. Div. 2d
Dep't 1974). But this may not be the case for the plaintiff who pleads independent and
unrelated legal and equitable causes in one complaint; that plaintiff may still have the
right to trial by jury on legal causes. See, Riesenberger v Sullivan, 1 A.D.2d 1049, 152
N.Y.S.2d 783, 1956 N.Y. App. Div. LEXIS 5188 (N.Y. App. Div. 2d Dep't), reh'g
denied, 2 A.D.2d 706, 153 N.Y.S.2d 601, 1956 N.Y. App. Div. LEXIS 4859 (N.Y. App.
Div. 2d Dep't 1956). Thus, it would seem that whether or not a jury trial is allowed in the
insurance fraud context depends on the nature of the action.
In Oklahoma, the right to a jury trial in a civil action depends on the amount in
controversy. Where the amount in controversy is less than $1500.00, there is no right to
a jury trial. Further the number of jurors is also determined by the amount in
controversy. 12 Okl. St. § 556.1 Carriers are generally entitled to a jury in actions to
recover for insurance fraud. See, e.g., United Servs. Auto. Ass'n v. McCants, 1997 OK
73, P1, 944 P.2d 298, 299, 1997 Okla. LEXIS 72, *1, 68 O.B.A.J. 2072 (Okla. 1997).
Finally, in Texas, a jury trial may be perfected in a civil suit by the filing of a written
request for same within a reasonable time, and not less than 30 days, of the listing of the
matter on the nonjury docket. Tex. R. Civ. P. 216. Since the burden of proof is on the
insurance company to establish, by competent and probative evidence, the essential
elements of fraud, as alleged in its petition, it is incumbent upon it to obtain a jury finding
on those issues. The insurance company that fails to request their submission waives
them. See, Clark v. National Life & Acci. Ins. Co., 145 Tex. 575, 577, 200 S.W.2d 820,
821, 1947 Tex. LEXIS 110, *1 (Tex. 1947)
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I. The Burglary Art Loss Claim
In this case, the insured reported a loss claiming over 50 pieces of art stolen during a
burglary valued at over 5 million that were scheduled on the policy. Forced entry was
unknown as there were no broken windows or doors. All doors and windows were
locked, the alarm was on and no other person had a key to residence. Most of the
paintings were in closets and some were on the walls. The closets were located in the 2nd
floor master bedroom closet, hallway closet and living room. The loss occurred within 4
hour window. The art pieces were mostly in master bedroom, upstairs hallway, and
upstairs TV room. The alarm was only on the bottom floor and there were no window
sensors, only door sensors and motion detectors. There were two doors upstairs to the
balcony off master bedroom and one from TV room that had door sensors. Only the art
was taken and no other valuables were missing.
Some of the referral flags for SIU investigation included: 1) the art values were
questionable relative to the assigned artist; 2) none of the stolen pieces have been
published or reproduced on archives; 3) some information stated in the schedule appeared
to be in conflict with historical facts; 4) the insured's appraisers did not inspect the
artworks to issue the appraisal reports for insurance valuation; and 5) lack of hard support
for provenance on most stolen items.
In investigating the claim a number of issues were identified. There were a limited
number of individuals aware of the extent of insured’s art collection, or of the security
system installed in residence. Much of art collection was stored upstairs yet there was
very limited alarm security coverage upstairs. The burglar(s) had specific goals by taking
certain paintings and not others, as some very valuable paintings were left behind.
Individuals responsible for this theft had to know the insured’s residence well enough to
know there was an alarm system active downstairs with motion sensors and none
upstairs. Again, no other items of value were taken such as jewelry, electronics or similar
items. The screens that were found on the patio below the open windows appeared to
have been pushed out from the inside. There were some inconsistencies in insured’s
statements regarding shipping of art from overseas. He could not answer specifically
when he transported the balance of the paintings to the U.S.
The investigation undertaken identified the insureds activities changed on the date of
loss, that numerous art pieces were purchased on line after obtaining the on line records
of the insured’s account, that appraisers were directed by the insured and provenance of
art was written by insured for appraisers, that appraisers never saw the art other than in
photos, and that the art was not acquired as represented by the insured from his family
members. Examinations under oath revealed that insured changed the story about
acquisition of many of the art pieces. The investigation even went so far as to interview
family and others in foreign countries.
Prior to a claim decision after learning of the on line records, a letter was received
revising values for some of art reducing claim by $1,774,625. Some art reduced such as
$650,000, $110,000 & $35,000 to only $125.00 per peice. Other art was noted as the
wrong artist and the values were reduced also. The claim was denied for concealment
and misrepresentation, and the insured is currently being prosecuted for insurance fraud.
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